
MATTER OF I-M-M-C-S-, LLC 

APPEAL OF TEXAS SERVICE CENTER DECISION 

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: OCT. 23, 2015 

PETITION: FORM I-140, IMMIGRANT PETITION FORALIEN WORKER 

The Petitioner, a medical consulting company, seeks to employ the Beneficiary as its general 
manager and chief executive officer (CEO) under the immigrant classification of a multinational 
executive or manager. See Immigration and Nationality Act (the Act) § 203(b)(1)(C), 8 U.S.C. 
§ 1153(b)(l)(C). The Director, Texas Service Center, denied the petition. The Petitioner filed a 
motion to reopen and reconsider, which the Director denied. The matter is now before us on appeal. 
The appeal will be dismissed. 

I. LAW 

Section 203(b) of the Act states in pertinent part: 

(1) Priority Workers. - Visas shall first be made available ... to qualified immigrants 
who are aliens described in any of the following subparagraphs (A) through (C): 

* * * 

(C) Certain multinational executives and managers. An alien is described in this 
subparagraph if the alien, in the 3 years preceding the time of the alien's application for 
classification and admission into the United States under this subparagraph, has been 
employed for at least 1 year by a firm or corporation or other legal entity or ari affiliate 
or subsidiary thereof and the alien seeks to enter the United States in order to continue to 
render services to the same employer or to a subsidiary or affiliate thereof in a capacity 
that is managerialor executive. 

The language of the statute is specific in limiting this provision only to those executives and managers 
who have previously worked for a firm, corporation or other legal entity, or an affiliate or subsidiary of 
that entity, and who are coming to the United States to work for the same entity, or its affiliate or 
subsidiary. 

A United States employer may file Form I-140 to classify a beneficiary under section 203(b)(l)(C) of 
the Act as a multinational executive or manager. The regulation at 8 C.P.R. § 204.50)(5) states: 



Matter of 1-M-M-C-S-, LLC 

No labor certification is required for this classification; however, the prospective 
employer in the United States must furnish a job offer in the form of a statement 
which indicates that the alien is to be employed in the United States in a managerial 
or executive capacity. Such letter must clearly describe the duties to be performed by 
the alien. 

II. MANAGERIAL CAP A CITY 

The issues on appeal in this proceeding all concern the question of whether the Petitioner has worked in 
a qualifying managerial capacity, both abroad and in the United States. (The Petitioner has indicated 
that the Beneficiary's position is managerial rather than executive.) 

Section 101(a)(44) of the Act, 8 U.S.C. § 110l(a)(44), provides: 

(A) The term "managerial capacity" means an assignment within an organization in 
which the employee primarily-

(i) manages the organization, or a department, subdivision, function, or 
component of the organization; 

(ii) supervises and controls the work of other supervisory, professional, or 
managerial employees, or manages an essential function within the organization, 
or a department or subdivision of the organization; 

(iii) if another employee or other employees are directly supervised, has the 
authority to hire and fire or recommend those as well as other personnel actions 
(such as promotion and leave authorization) or, if no other employee is directly 
supervised, functions at a senior level within the organizational hierarchy or with 
respect to the function managed; and 

(iv) exercises discretion over the day-to-day operations of the activity or 
function for which the employee has authority. A first-line supervisor is not 
considered to be acting in a managerial capacity merely by virtue of the 
supervisor's supervisory duties unless the employees supervised are 
professional. 

If staffing levels are used as a factor in determining whether an individual is acting in a managerial 
or executive capacity, U.S. Citizenship and Immigration Services (USCIS) must take into account 
the reasonable needs of the organization, in light of the overall purpose and stage of development of 
the organization. Section 101(a)(44)(C) ofthe Act. 
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A. Managerial Capacity Abroad 

The first issue under consideration relates to the Beneficiary's employment with the Petitioner's foreign 
parent company. 

1. Facts 

The Petitioner filed the Form I-140 petition on April 15, 2013. In a letter dated March 23, 2012, 
_ president and CEO of the Petitioner's parent company in Syria, stated that the 

Beneficiary "has served as Chief Operating Officer [COO] of the Main Office in Syria 
from June 2009 till now." did not describe the Beneficiary's duties in that position. A 
separate letter, dated March 3, 2012, and jointly sighed by and accounts manager 

indicated that the Beneficiary "is supervising the projects and all consultations contracted 
on with the company." 

The Director issued a request for evidence (RFE) on June 12, 2013. The Director instructed the 
Petitioner to submit "a definitive statement from the foreign company which describes the 
beneficiary's job duties" and the time devoted to various tasks. 

In response, the Petitioner submitted an organizational chart showing the following hierarchy: 

Marketing Dept. Director 

I 
Marketing staff 

In a letter dated August 10, 2013, 
duties for the foreign company: 

CEO/Chairman of the Board 

I 
Deputy Chairman 

I 
The Beneficiary 

Legal Dept. Director 

I 
Human Resources 

I 

customer srrvice Dept. 

Client Care Dept. Consultant Relations Dept. 

provided the following list of the Beneficiary's 

• Supervise the director of marketing department, including meetings to study the 
marketing plans, review marketing material, review and approve marketing 
budget and marketing material. Increase department effectiveness by recruiting, 
selecting, hiring, orienting, training, coaching, counseling, disciplining and 
dismissing the market director. 

Time spent 15% 
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• Supervise the director of the legal department, also recommend management and 
supervisors staffing to the board for hiring, firing, promotions. Resolve any 
dispute or any other Human recourses [sic] issue. 

Time spent 20% 

• Supervise the director of the customer service department, communicating values, 
strategies, develop a climate for offering information and opinions; provide 
educational opportunities. 

Time spent 20% 

• Coordinate efforts by establishing procurement, production, plan coordinating 
actions with corporate staff. 

Time spent 20% 

• Attend executive and board meetings, participate and contribute to the overall 
vision and strategy for the company, assume CEO role when CEO and deputy 
CEO are absent. 

Time spent 1 0% 

• Build company image by collaborating with customers, government agencies, 
community organizations, and employees; enforcing ethical business practices, 
supervise the consultants to ensure the smooth movements of projects according 
to timetables. 

Time spent 15% 

The Petitioner provided brief job summaries for the Beneficiary's subordinates (punctuation and 
capitalization unchanged from original): 

Marketing Director: Full time, Bachelor Degree, superv1smg marketing staff to 
ensure the adding of new clients and that the company has a health [sic] pipeline of 
projects. 

Director of Legal department: part time, graduate of law school, draft or review 
contracts with clients, contractors or employees, also supervise the human resources 
Dept. to ensure compliance with all applicable laws. 

Customer Care Dept.: Multiple full Time and part time employees or skilled contract 
labors [sic] working on assignments and projects as needed. Different levels of 
education include bachelor degree, master degree, MD and Ph.D. Responsible to 
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prepare consulting reports or help in projects management. At any given time [the 
Beneficiary] was managing and supervising the work of 3-5 consultants. 

The Director denied the petition on July 9, 2014, stating: "The duties [identified] by the petitioner 
are vague and brief, providing little insight into the real nature of the tasks." On motion from that 
decision, the Petitioner submitted a letter from dated July 25, 2014, which included a 
nearly two-page list of the Beneficiary's duties. Examples include: 

[The Beneficiary] attended board meetings and reported to the chairman and CEO 
about the progress of different projects, any issues in the departments she was 
supervising including the marketing department, customer services and legal 
department. 
[The Beneficiary] supervised and controlled the work of other managers in the 
foreign company. 
[The Beneficiary] was responsible [for] recruiting, interviewing and she 
recommended to the board and CEO the hiring, promoting and terminating [of] 
the man[a]gers of ... the legal department, marketing department and customer 
care, she was responsible [for] orienting, training and monitor[ing] the work of 
these man[a]gers. 

Some of the listed items were repetitive, such as a separate item indicating that the Beneficiary 
"recommended to the CEO/Board the hiring, firing and promoting of [the] legal department 
manager," a duty already covered in the third quoted item above. 

As an example of the Beneficiary's work for the foreign entity, described the 
Beneficiary's role in a project in which the foreign entity prepared a feasibility study and negotiated 
the terms of establishing the _ An excerpt follows: 

[The Beneficiary] met regularly with the group representative to give updates 
about the project, present recommendations of the team, review legal documents and 
negotiate on behalf of the client any contracts with different vend[ o ]rs. 

She gave direction to the foreign company's team on client's needs; discuss 
strategies of achieving client's goals. 

She reviewed reports and contracts presented by the manager of the legal team 
and the c[u]st[o]mer care department, she evaluate[d] these reports, gave corrective 
comments and presented the reports to the client. 

She acted as a liaison between the client and the CEO after the initial meetings 
and she updated the CEO and the board about the progress of the project. 

provided new job descriptions for the Beneficiary's subordinates, and stated that the 
Beneficiary supervised ' ... , marketing manager," ... , contract 
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labor, Chief legal adviser (currently the manager oflegal department)," and 
time medical provider managing the customer care department." 

, full 

In a letter dated July 26, 2014, stated that he had worked for the company "for the last 
4 years." He stated (errors in the original text have not been changed): 

During my hiring process, I had two interviews with [the Beneficiary], I was 
offered the job by the CEO based on her recommendations, she helped training me 
and gave me my expected duties, and she was very effective in my growth in the 
company by providing instruction and feedback on a regular basis. 

My duties includes ensure regulatory compliance, contract negotiations and 
help supervising the legal team. I reported directly to [the Beneficiary]. . . . I 
presented her with documents for review and approval before presenting it to clients · 
or the board. 

In a letter dated July 23 , 2014, described his past employment as manager of the 
foreign entity' s marketing department (eiTors in the original text have not been changed): 

[The marketing] department was under the direction of the [Beneficiary], I routinely 
reported to her the department's activities, any issues with the department employees. 
She met with me biweekly and with the department members on a monthly basis she 
carried the recommendation of the board to our department. 

She helped me in creating marketing plans for the company, and she was in 
charge of creating business opportunities for the company. 

I was recruited and hired by [the Beneficiary]; she performed frequent 
evaluations to my performance in the company and gave me suggestions, set goals for 
me and my departments and monitored our progress. 

In a letter dated July 25 , 2014, 
stated: 

founding partner of 

We have been using the consulting services of [the foreign entity] for the last 
few years .... 

During 2009 through 2012 our point of contact with [the company] was the 
[Beneficiary]. 

1 Other documents in the record spell the surname 
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[The Beneficiary] was a valuable resource for us and essential to our project. 
We meet [sic] on a regular basis where she presented us with progress on the 
assignments and worked with us on executing multiple legal documents and 
obtain[ing] regulatory approvals. 

[The Beneficiary] was very effective in leading her team to provide us with 
excellent service .... 

The Petitioner submitted a July 29, 2014, letter from of the 
, who expressed the "professional opinion that both 

the [Beneficiary's] former COO and current CEO positions are clearly positions of a managerial 
capacity." asserted that the Beneficiary's positions met each of the elements in 
the statutory definition of a managerial function. 

On December 4, 2014, the Director denied the Petitioner's motion. The second decision focused on 
the Beneficiary's position in the United States, and did not address the Petitioner's submissions 
regarding the Beneficiary's earlier position with the foreign entity. As a result, the Petitioner's 
appeal does not address the issue of the Beneficiary's employment abroad. 

2. Analysis 

For the reasons to be discussed below, we find that the Petitioner has not established that the 
Beneficiary's employment with the foreign entity meets the statutory and regulatory requirements of 
a managerial or executive capacity. 

Although the Director's decision of December 4, 2014, did not discuss the Beneficiary's 
employment abroad, the Director did find that the Petitioner' s previous filing did not meet the 
requirements of a motion to reopen or reconsider. Therefore, the Director did not reopen the 
proceeding, and did not withdraw the earlier findings regarding the Beneficiary's foreign 
employment. The Director's decision of July 9, 2014, remains in effect, including the determination 
that the Petitioner had not established that the Beneficiary performed a qualifying managerial or 
executive function for the foreign employer. 

When examining the executive or managerial capacity of the beneficiary, we will look first to the 
petitioner's description of the job duties. See 8 C.F.R. § 204.50)(5). Specifics are clearly an 
important indication of whether a beneficiary' s duties are primarily executive or managerial in 
nature, otherwise meeting the definitions would simply be a matter of reiterating the regulations. 
Fedin Bros. Co. , Ltd. v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), aff'd, 905 F.2d 41 (2d. Cir. 
1990). The actual duties themselves reveal the true nature of the employment. Id. Therefore, 
reciting a beneficiary's vague job responsibilities or broadly-cast business objectives is not 
sufficient; the regulations require a detailed description of the beneficiary' s daily job duties. 

The Petitioner's initial submission described the Beneficiary's duties in vague and general terms 
which did not establish the actual nature of those duties. The description submitted in response to 
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the RFE, with its general references to superv1s10n and coordination, was not a significant 
improvement over the first description. 

On motion from the Director's first decision, the Petitioner submitted a longer description of the 
Beneficiary's position with the foreign entity, but, as noted previously, this description was 
artificially lengthened by repetitive statements. 

The materials submitted in support of the motion raise questions. On motion, the Petitioner asserted 
that was "Manager of the [foreign entity's] legal department," and that 

was "the manager of [its] marketing department." The Petitioner had previously submitted 
an employee list dated March 2012, attested by two officials of the foreign entity. The list is not 
limited to management personnel; it includes a "Driver" and an "Administrative Assistant." 

name is not on the March 2012 list. name does appear on the list (as 
with his position shown as "Marketing Department," but there is no indication 

that the position was managerial. Rather, the 2012 list identifiedone as the foreign 
entity ' s "Marketing & Legal Affairs Manager," a title that suggests authority over both of the 
departments named in the new letters. 

The inconsistency between the Petitioner's initial submission from 2012 and the July 2014 letters 
from and diminishes the credibility of the newly submitted evidence. 
Also, the job description for the "Legal Department Manager" submitted on motion emphasized 
"Regulatory compliance" and "Contract negotiation," along with supervision of subordinate staff. 
The job description did not indicate responsibility for human resources, although the previously 
submitted organizational chart placed human resources directly below the "Legal Department 
Director." The organizational chart also referred to a customer service depatiment, but the job 
descriptions submitted on motion did not account for this department or its subordinate staff. 

Doubt cast on any aspect of the petitioner's proof may lead to a reevaluation of the reliability and 
sufficiency of the remaining evidence offered in support of the visa petition. Matter of Ho, 19 I&N 
Dec. 582, 591 (BIA 1988). For this reason, letter submitted on motion, written and 
submitted at the same time, is also questionable. Also, that letter provided few details about the 
Beneficiary's work for the foreign entity, stating only that she participated in meetings and "worked 
with [the client] on executing multiple legal documents and obtain[ing] regulatory approvals." 

In his advisory letter, stated that he had reviewed "extensive descriptions of [the 
Beneficiary's] former COO position." It is evident that relied on descriptions 
provided by the Petitioner, rather than his own knowledge of the Beneficiary's responsibilities and 
duties. Given the problems with the source material, as described above, any expert opinion 
deriving from this conflicting evidence must, itself, receive diminished weight in this proceeding. 

Between the lack of detail in the discussion of the Beneficiary' s foreign duties, and the conflicting 
evidence submitted in support of the petition, we cannot find that the Petitioner has met its burden of 
proof to establish that the Beneficiary worked for the foreign entity in a qualifying managerial or 
executive capacity. 

8 
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B. Managerial Capacity in the United States 

The second and final issue on appeal concerns the Beneficiary's claimed managerial capacity in the 
United States. The Director's findings in this regard rely on two lines of evidence (job description 
and staffing). For clarity, we will address these points separately, below. 

1. Job Description 

One element of the discussion of the Beneficiary's work m the United States concerns the 
Petitioner's description of the Beneficiary's U.S. duties. 

a. Facts 

In a letter dated March 23, 2012, 
Beneficiary in the United States: 

provided the following job description for the 

General Manager Job Purpose: Obtains profit contribution by managing staff; 
establishing and accomplishing business objectives. 

General Manager Job Duties: 

• Increases management's effectiveness by recruiting, selecting, orienting, training, 
coaching, counseling, and disciplining managers; communicating values, 
strategies, and objectives, developing a climate for offering information and 
opinions; providing educational opportunities. 

• Develops strategic plan by studying technological and financial opportunities; 
presenting assumptions; recommending objectives. 

• Accomplishes subsidiary objectives by establishing plans, budgets, and results 
measurements; allocating resources; reviewing progress; making mid-course 
corrections. 

• Coordinates efforts by establishing procurement, production, marketing, field; 
coordinating actions with corporate staff. 

• Builds company image by collaborating with customers, government, community 
organizations, and employees; enforcing ethical business practices. 

• Maintains quality service by establishing and enforcing organization standards. 
• Maintains professional and technical knowledge by attending educational 

workshops; benchmarking state-of-the-art practices; participating in professional 
societies. 

• Contributes to team effort by accomplishing related results as needed. 

In the RFE, the Director requested "a definitive statement from the petitioner which describes the 
beneficiary's job duties." In response, the Petitioner submitted essentially the same job description 
quoted above, with passages somewhat reorganized and with percentages added. For example, 
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stated that, · for five percent of her time, the Beneficiary "[m]aintains quality service by 
establishing and enforcing organization standards." 

The Director also asked the Petitioner to explain what services the company provides. In his letter of 
August 18, 2013 , listed the following services (capitalization unchanged from 
original): 

• Advanced medical billing with excellent customer service 
• Live Support Staff 
• Dedicated account managers placed in the clients' offices if needed 
• Ability to connect with patients on a familiar level by using Knowledgeable 

medical billing representatives 
• Practice start up and consulting 
• Corporate consulting 
• Website design 
• Facility management 
• Personnel management 

The Petitioner submitted the following organizational chart, showing the company's structure as of 
August 2013: 

Board of Directors -----The Beneficiary 

coo 
(full time) 

Medical Director/ 
Senior Consultant (part-time) 

I 
Consulting team 

Chief Financial Officer 
(full time) 

I 
Billing staff 

The Petitioner provided the following description of the COO's subordinate staff: 

coo 

Marketing Director Director, Legal Department · Client Care Department 

I I 
Marketing staff Human Resources 

As with the foreign company, the Petitioner provided brief, general descriptions of the duties of the 
Beneficiary's subordinates (punctuation and capitalization unchanged from original): 

Medical Director/Senior Consultant: part time, help in evaluating the projects and 
supervise other medical providers and other consultants . . . . 

10 
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Chief financial officer: full time, Bachelor degree - accounting: supervise billing 
staff and ensure adequate funding, billing and collection in the company .... 

Chief Operating Officer: Ph.D. in legal studies, full time, supervises the legal 
department and the marketing department and help[ s] in the day to day running of the 
company including human resources issues. 

Marketing Director: Full time, Master Degree, supervising marketing staff to ensure 
the adding of new clients, and that the company has a healthy pipeline of projects. 

Customer care Department: Multiple full Time and part time employees and 
consultants working by assignments (contract labors as needed or leased employees 
to another companies [sic]) various degrees including bachelor, masters, MD and 
Ph.D. responsible to prepare consulting reports or help in practice management. 

The Petitioner, at the time, did not identify the individuals who held the above positions, apart from 
the Beneficiary. 

In the denial notice of July 9, 2014, the Director noted that discretionary authority is not sufficient, 
by itself, to establish a qualifying managerial or executive capacity. The Director found that the list 
of the Beneficiary's duties lacked important details. As an example, the Director stated that the 
Petitioner had not described how the Beneficiary "provide[ s] educational opportunities to staff and 
clients." 

On motion, in a letter dated July 31, 2014, provided new job descriptions for the 
Beneficiary and select subordinates. These descriptions occupy several pages and are too long to 
reproduce here in full. Below are excerpts from the Beneficiary's job description: 

One of the [Beneficiary's] key duties ... is setting an overall strategy for [the 
petitioning] organization to follow. This includes a near- and long-term growth plan 
plus decisions about accepting new projects, marketing methods, possible 
acquisitions and competing with other organizations. [The Beneficiary] effectively 
communicate[s] the strategy so all employees can work effectively toward the same 
goal. 

[The Beneficiary] is also charged with creating an operating budget and 
submitting it to the Board and shareholders for approval. While [the Beneficiary] 
may not personally prepare the budget, she is still responsible for its content and 
accuracy. 

An "example of one day[ ' s] schedule" for the Beneficiary consisted of three hours of meetings with 
other company officials; a two-hour business lunch with the CEO of a client company; a half hour 
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interview with a job candidate; and two and a half hours reviewing budgets, reports, and staffing 
recommendations. 

The subordinates named in the job descriptions submitted on motion are the chief medical director, 
medical provider/ consultant, physician assistant or advanced registered nurse practitioner, chief 
operating officer, director of human resources and legal department, and marketing director. None 
of these titles appeared on the Petitioner' s March 2012 employee list, and the Petitioner did not 
specify when these individuals joined the organization. 

The Petitioner submitted copies of the resumes of nine of the individuals named on the Petitioner's 
July 31, 2014 staff and consultants list. Most of these resumes do not specify when the individual 
began working for the Petitioner. Of those that do, two (belonging to 
show starting dates before the petition's filing date. 

in his advisory letter of July 29, 2014, asserted that the Beneficiary's highest
ranking subordinates are "supervisory, professional, or managerial employees," and that "the 
management positions held by [the Beneficiary] are clearly ones of managerial capacity." 

Denying the Petitioner's motion on December 4, 2014, the Director stated: "the duties of the 
beneficiary are still broad and without clear details .... In the motion, the petitioner did not submit 
copies of an organizational chart or evidence that the people the beneficiary managed had degrees." 
The Director added that "the petitioner would have to demonstrate that it met all the requirements at 
the time of filing" rather than rely on the company' s growth after that time. 

On appeal, the Petitioner submits copies of previously submitted documents, and also new materials 
such as documentation of degrees held by employees and contractors and payroll records relating to 
leased employees. 

b. Analysis 

For the reasons discussed below, we find that the Petitioner has not established that the Beneficiary 
performed primarily managerial or executive functions at the time of filing the petition. 

As stated above, when examining the executive or managerial capacity of the beneficiary, we will 
look first to the petitioner's description of the job duties. See 8 C.F.R. § 204.5G)(5). Specifics are 
clearly an important indication of whether a beneficiary's duties are primarily executive or 
managerial in nature, otherwise meeting the definitions would simply be a matter of reiterating the 
regulations. Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 1108. The actual duties themselves reveal 
the true nature of the employment. !d. 

_ March 23, 2012, job description appears to derive from a general template, rather 
than from a specific discussion of the Beneficiary's actual duties with the company. Many of the 
items in the description are so vague that they provide no real information about the Beneficiary' s 
actual duties. For instance, the assertion that the Beneficiary "[b ]uilds company Image by 
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collaborating with customers, government, community organizations, and employees" provides no 
information about the nature of these collaborations or even the identities of the specific entities with 
which the Beneficiary is said to collaborate. References to "establishing plans," "coordinating 
actions with corporate staff," and so on, are equally vague and lacking in substance. 

Other listed duties refer to functions that the Beneficiary does not appear to perform. For example, 
the March 2012 description stated that the Beneficiary' s duties included "coaching, counseling, and 
disciplining managers," but the March 2012 employee list did not indicate that the company 
employed any managers. The Beneficiary' s only identified subordinates at that time were a 
coordinator, a registered nurse, a receptionist, and a physician who consulted with the Petitioner on a 
part-time basis. 

On appeal, the Petitioner submits evidence of degrees held by various employees or contractors. 
Some of these individuals are physicians, who are professionals by definition according to section 
101(a)(32) of the Act, 8 U.S.e. § 1101(a)(32). The only such professional shown to be involved 
with the Petitioner at the time of filing is , whose part-time involvement with the 
Petitioner would not appear to require the Beneficiary to devote the majority of her time to 
managerial functions. 

resume indicated that he had worked with the Petitioner from "2011 -Present," but the 
Petitioner, established March 14, 2012, did not exist in 2011. The Petitioner had previously 
submitted a copy of an independent contractor agreement between the Petitioner and • 
indicating that service would begin on June 27, 2013 , after the petition' s April 15, 2013 , filing date. 
Furthermore, the Petitioner has submitted a copy of IRS Form 1 099-MISC showing that the 
Petitioner paid practice in 2013 , but there is no such form from 2012. Therefore, we must 
conclude that the reference to employment beginning in 2011 is incorrect. 

The 2013 IRS Forms W-2 from identify 10 workers. Only two of the names correspond to 
names on the Petitioner' s July 31, 2014 employee list- the Beneficiary and the director of the 
Petitioner's human resources and legal departments. The Petitioner asserted that the latter official is 
a full-time employee, but his 2013 IRS Form W-2 shows only $13 ,500 in salaries. Because this 
amount is not consistent with an entire year of full-time employment, we must conclude either that 
the official began working for the Petitioner later in 2013 , or that he did not work full-time as 
claimed. The Petitioner has not shown that its human resources and legal departments employed a 
director - or existed at all - at the time of filing. 

On appeal, the Petitioner contends that the Director did not give sufficient consideration and weight 
to letter of July 29,2014. himself indicated, in that letter, that 
his statements "are advisory in nature." Furthermore, he did not claim to have personal knowledge 
of the Beneficiary' s work. Rather, he relied upon documents selected and supplied by the Petitioner. 
As such, his statements are not primary evidence that can serve to establish facts in this proceeding. 

users may, in its discretion, use as advisory opinions statements submitted as expert testimony. 
See Matter of Caron Int'l., 19 I&N Dec. 791 , 795 (eomm'r. 1988). However, users is ultimately 
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responsible for making the final determination regarding an alien' s eligibility for the benefit sought. 
The submission of letters from experts supporting the petition is not presumptive evidence of 
eligibility. !d. Therefore, the outcome of the decision must rest on our analysis of the record, rather 
than on the opinions of a third party. 

An applicant or petitioner must establish that he or she is eligible for the requested benefit at the time 
of filing the benefit request. 8 C.F .R. § 103 .2(b )(1 ). USCIS cannot properly approve the petition at 
a future date after the petitioner or beneficiary becomes eligible under a new set of facts. See Matter 
of Katigbak, 14 I&N Dec. 45, 49 (Reg'l Comm'r 1971). The Director made this observation in 
denying the petition, but the Petitioner has relied heavily on events that occurred after the petition ' s 
filing date, such as the hiring of most of its staff. 

The Petitioner's March 2012 employee list, with five names, was outdated at the time of filing, but 
the Petitioner's next employee list dates from more than two years later in July 2014. The Petitioner 
has not established that, at the time of filing on April 15, 2013, it had sufficient full-time staff to 
relieve the Beneficiary from having to primarily perform non-qualifying operational tasks, while at 
the same time showing sufficient organizational complexity to warrant primarily managerial duties 
on her part. 

Most ofthe Petitioner's nominal work force was employed elsewhere, either leased to the Petitioner 
or consulting on a part-time or as-needed basis. The company that leased employees to the 
Petitioner appears to have handled many administrative functions relating to those employees, in 
which case neither the Beneficiary nor any other staff member of the petitioning entity would have 
been responsible for their management. 

A July 12, 2012 agreement between the Petitioner and shows that the 
Petitioner had committed to perform "market research," "help with the regulatory process including 
application" for various licenses, and "getting credentialed with Medicare and other insurance 
companies [and] help establishing the lab. And monitor the billing and collection process." The job 
descriptions in the record do not identify any subordinate employees responsible for performing 
these functions. The Petitioner has not shown that, at the time of filing, it had sufficient full-time 
subordinate staff to relieve the Beneficiary from having to perform functions such as those described 
in the July 12, 2012, agreement. 

2. Staffing 

The Director found that the information regarding the Petitioner' s staffing was inconsistent and did 
not establish that the Beneficiary's role with the company has been primarily managerial. 

a. Facts 

The Petitioner indicated on Form I -140 that it had four employees at the time of filing. The 
Petitioner submitted a "List of employees as of March 20 12," signed by The list 
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identified the Beneficiary and four others, with "[a]dditional consultants . .. contracted as needed for 
different projects." 

Name 
The Beneficiary 

-
Position 
Prospective General Manager 
Coordinator 
Register[ ed] Nurse 
Receptionist 
Medical Consultant (part time) 

Salary 
$40,000 

34,000 
24,000 
18,000 
24,000 

The Director, in the RFE, stated that the Petitioner's business, as described, "seems to require more 
than 4 employees to accomplish." The Director requested evidence regarding the Petitioner's 
staffing needs and copies of the Petitioner's IRS Forms 941, Employer' s Quarterly Federal Tax 
Returns, for the last three quarters of 2012 and the first quarter of 2013. 

Responding in a letter dated August 18, 2013 , stated that the company began in March 
2012 with a limited staff ''to ensure the viability of the company." He asserted: · 

[T]he company frequently uses skilled contract labor for its consultants and staff, also 
on many occasions our company hires employees but places them on the payroll of 
the clients, [while] we still maintain direct supervision and control of those 
employees. Example is when we perform medical billing for a client, we place a staff 
member to do the billing in the client' s office, he or she will be on the payroll of the 
client but he or she will be under the supervision and direction of our chief financial 
officer who audits and check[ s] the work and has the power to hire or fire that 
employee in coordination with the client. ... 

Currently, the company utilizes 14-16 staff members to conduct its business 
utilizing one of these mentioned models. 

The Petitioner's 2012 IRS Form 1120, U.S. Corporation Income Tax Return, show that the company 
paid $60,000 in salaries and $120,486 for "Leased Employees." A 2012 IRS Form W-2, Wage and 
Tax Statement, shows that the Beneficiary was the sole recipient of the $60,000 in reported salaries. 
Five 2012 IRS Forms 1099-MISC, Miscellaneous Income, show the following sums paid as 
nonemployee compensation: 

Recipient Compensation 
$35,000 

45,000 
25,000 
14,000 

1,728 
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The Petitioner did not specify the titles held by these individuals or the services provided by the 
companies. The individual names on the IRS Forms 1 099-MISC do not match the names on the 
"List of employees as of March 2012," with the exception that the record links 
and signed a commercial lease agreement in the record on 
behalf of the Petitioner's landlord, 

Invoices and correspondence indicate that the Petitioner has leased workers from 
since April 30, 2012. Time sheets and check registers indicate that 

subsequently renamed provided between six 
and 11 workers during given pay period in 2012 and 2013. The earliest time sheet, dated May 14, 
2012, shows six names, including three of the five names on the Petitioner's March 2012 employee 
list. The time sheets do not include the names shown on the IRS Forms 1 099-MISC. 

Invoices show that billed the Petitioner at least $72,419.41 in 2012. The IRS Forms 
1099-MISC do not take this expense into account. The only other line item reported on the 
Petitioner' s 2012 Form 1120 return that is large enough to cover this expense is $131 ,965 in 
"Professional Expenses." The Petitioner did not itemize those expenses. 

Although the Director had requested copies of several IRS Form 941 returns, the Petitioner 
submitted only one such return, for the second quarter of 2013 (during which the Petitioner filed the 
petition). That return indicates that the Petitioner paid no salaries in April or May of 2013, and 
$30,000 to one employee (the Beneficiary) in June 2013. 

In the July 9, 2014, denial notice, the Director stated the evidence in the Petitioner's response to the 
RFE "indicated that the [Petitioner] lacked sufficient staffing to perform the day to day tasks of the 
organization." The Director noted that the Petitioner did not submit the requested IRS Form 941 
returns for the year prior to the filing of the petition. The Director stated that "the facts call into 
question if the U.S. company is actually conducting the business as stated in the petition," and that, 
given the Petitioner's "limited number of employees, it becomes questionable as to whether the 
operator of the business will be engaged primarily in managerial duties." 

On motion from the Director's decision, the Petitioner stated that it "is well staffed at eleven (11) 
employees and seven contractors with more to be hired." The Petitioner also submitted a July 31 , 
2014, letter from , who stated that the petitioning organization also included the 
following positions: 

• Chief Medical Director 
• Medical Provider/Consultant 
• Physician Assistant or Advanced Registered Nurse Practitioner 
• Chief Operating Officer 
• Director of Human Resources/Legal Department 
• Marketing Director 
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A list of the Petitioner's staff and consultants as of July 31, 2014, included 16 names with the 
following position descriptions (capitalization as shown below; all positions full-time except where 
noted with an asterisk*): 

CEO/General manager 
Chief Operation [sic] Officer 
Medical Director 
H.R./legal Dept. director 
Marketing director 
3 Medical provider/consultants* 
2 Medical provider/consultants* 
Research coordinator 
supervisor/ coordinator 
finance/billing supervisor 
Regulatory coordinator 
Customer service* 
Consultant/project director 

employment 
independent contractor 
employment 
employment 
independent contractor 
employment 
independent contractor 
employment 
employment 
employment 
employment 
employment 
independent contractor 

Executive team 
Executive team 
Executive team 
Executive team 
Executive team 
professional 
professional 
front line 
supervisor/front line 
supervisor/front line 
front line 
front line 
professional 

The Petitioner also indicated that "Multiple PT" (part-time) workers from "provide 
staffing & consulting" as independent contractors. is one of the "[ m ]edical 
provider/consultants"; the other four are either nurse practitioners or physician assistants. 

, an account manager at stated on August 1, 2014, that the Petitioner "has been 
a client in good standing with since 05114/2012 .. . . We are a PEO, 
Professional Employer Organization that becomes the employer of record and takes on the 
responsibility of payroll administration." specifically referred to the Petitioner as "our 
current client." A Federal Tax Liability Report identified nine individuals who worked for the 
Petitioner between May 16, 2012 and June 27, 2012. Three of those names also appeared on the 
Petitioner's March 2012 employee list as the coordinator, registered nurse, and receptionist. The 
Petitioner submitted tax liability reports from other quarters, but not from the second quarter of 2013 
which covers the filing date. 

The Petitioner submitted copies of 15 IRS Forms W-2 issued by for 2012, showing a 
total of $125 ,309.24 in salaries, including $19,260.75 paid to the Beneficiary. In 2013 , 10 
employees of earned a total of$139,727.64. As in 2012, in 2013 the Beneficiary' s income is 
split onto two IRS Forms W-2. The form from the Petitioner shows $30,000 in salary (matching the 
IRS Form 941 quarterly return), and the form from shows $33,280. 

On motion, the Petitioner submitted copies of six IRS Forms 1099-MISC showing nonemployee 
compensation that it had paid in 2013. Two ofthe recipients correspond to names on the July 2014 
staff list: received $12,000, and identified as the 
Petitioner's part-time "consultant/project director," received $10,000. Another IRS Form 1099-
MISC shows $75,129.19 paid to .· designated not as "nonemployee compensation" but rather 
as "medical and health care payments." 
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In denying the Petitioner's motion, the Director stated that the Petitioner had provided inconsistent 
information regarding the number of employees working for the Petitioner. The Director also 
concluded that the motion relied on "new information that had not transpired before the filing date." 
The Director did not elaborate, but the record provides several examples. The Petitioner's July 2014 
staff list is considerably longer than the March 2012 list submitted with the petition. As another 
example, agreement to provide services to the Petitioner began on June 27, 2013 , more 
than three months after the petition' s filing date of April 15, 2013. 

On appeal, the Petitioner states that its "payroll records show the employment of ten (1 0) employees, 
a major growth spurt for the company." The Petitioner submits copies of processed checks from 
2013 and 2014 as "proof of payment to U.S. contractors." 

The Petitioner also submits a February 2, 2015 , letter from 
Petitioner a "prior client" who had an agreement with 
12/24/2014." 

b. Analysis 

of calling the 
"since 05/14/2012 through 

For the reasons discussed below, we find that the Petitioner has not resolved the Director's concerns 
about its staffing as of the petition's filing date. 

Beyond the required description of the job duties, US CIS reviews ,the totality of the record when 
examining the claimed managerial or executive capacity of a beneficiary, including the petitioner's 
organizational structure, the duties of the beneficiary' s subordinate employees, the presence of other 
employees to relieve the beneficiary from performing operational duties, the nature of the 
petitioner's business, and any other factors that will contribute to a complete understanding of a 
beneficiary's actual duties and role in a business. 

Section 1 01 (a)( 44 )(C) of the Act requires us to "take into account the reasonable needs of the 
organization, component, or function in light of the overall purpose and stage of development of the 
organization, component, or function." We have long interpreted the statute to prohibit 
discrimination against small or medium-size businesses. However, we have also consistently 
required the petitioner to establish that the beneficiary' s position consists of "primarily" managerial 
and/or executive duties and that the petitioner has sufficient personnel to relieve the beneficiary from 
performing operational and administrative tasks. 

The reasonable needs of the petitioner will not supersede the requirement that the beneficiary be 
"primarily" employed in a managerial or executive capacity as required by the statute. See Brazil 
Quality Stones v. Chertoff, 531 F.3d 1063, 1070 n.10 (9th Cir. , 2008). 

The documentation regarding employee leasing answers some of the questions regarding the 
Petitioner' s staffing, but other significant issues remain. The Petitioner, on appeal, submits copies of 
checks from 2013 and 2014. Checks issued after the filing date do not establish the activities ofthe 
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Petitioner or the Beneficiary at the time of filing. Between January and April of 2013, the Petitioner 
issued several checks to the Beneficiary and to but the Petitioner has 
not shown that it paid any other worker during that time. The Petitioner stresses its recent growth, 
but this growth does not establish the state of the company as of the filing date. 

The Petitioner indicated that, in March 2012, the Petitioner consisted of the Beneficiary, a nurse, a 
receptionist, and a coordinator, with as a part-time consultant. The names of these 
individuals appear on payroll records from May 2013, and therefore they were still with the 
company at that time, but the record does not establish the Petitioner's total size as of the filing date. 

The IRS Forms W-2 are not consistent with the Petitioner's claim that most of its workers are full
time. In 2012, only five out of 18 workers (including the Beneficiary) earned more than $10,000. In 
2013, the Beneficiary was one of three employees to earn more than $20,000. Half of the 2013 
forms- five out of 10- show salaries below $11,000. Only two names on the 2013 IRS Forms W-2 
also appear on the Petitioner's July 2014 staff list - the Beneficiary's name, and that of 

. whom the Petitioner identified as the full-time director of its human resources and legal 
department. Form W-2 shows $13 ,500 in annual earnings, a sum not consistent with 
the Petitioner's claim of full-time employment on its "Executive team." 

Another inconsistency appears in the two letters from of On February 2, 
2015, stated that the Petitioner was a "prior client . through 12/24/2013." This 
assertion contradicts her August 1, 2014, letter, calling the Petitioner a "current client" at that time. 

The Petitioner has submitted inconsistent information about its staffing, which raises overall 
questions about the credibility and reliability of the Petitioner' s assertions and evidence. See Matter 
of Ho, 19 I&N Dec. 591. The Director advised the Petitioner that confusion regarding staffing issues 
may result in the denial of the petition, and the Petitioner has not resolved that confusion. 

For the above reasons, we find that the Petitioner has not met its burden of proof to establish that the 
Beneficiary has been serving in a primarily managerial or executive capacity, either abroad or in the 
United States. For this reason, USCIS cannot approve this petition. 

III. CONCLUSION 

We will dismiss the appeal for the above stated reasons, with each considered as an independent and 
alternate basis for the decision. In visa petition proceedings, it is the petitioner's burden to establish 
eligibility for the immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter qf 
Otiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, the petitioner has not met that burden. 

ORDER: The appeal is dismissed. 

Cite as Matter of 1-M-M-C-S-, LLC, ID# 14158 (AAO Oct. 23, 2015) 
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