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The Petitioner, a heavy duty equipment supplier to the oil and gas industry, seeks to employ the 
Beneficiary as its president/managing director under the immigrant classification of a multinational 
executive or manager. See Immigration and Nationality Act (the Act) § 203(b)(l)(C), 8 U.S.C. 
§ 1153(b)(1)(C). The Director, Texas Service Center, denied the petition. We dismissed the appeal. 
The matter is now before us on a combined motion to reopen and reconsider. The combined motion 
will be denied. 

I. ISSUES ON MOTION 

The two issues on motion concern the nature of the Beneficiary's intended work for the Petitioner, and 
the Petitioner's ability to pay the Beneficiary's proffered wage. 

A. Managerial or Executive Capacity in the United States 

The first issue under consideration is whether the Petitioner has established that it seeks to employ 
the Beneficiary in a managerial or executive capacity. 

1. Facts 

Our appellate decision of March 18, 2015 contains a more comprehensive discussion of the 
Petitioner's claim that the Beneficiary works in a managerial or executive capacity. As necessary for 
clarity, we will quote portions of that decision here. 

We found that "the petitioner's description of the beneficiary's duties is vague and non-specific, and 
thus provides little insight into what tasks the beneficiary performs on a day-to-day basis." We also 
noted "several unresolved inconsistencies in the petitioner's evidence," particularly with respect to 
the number of employees and the resulting payroll expenses. On motion, the Petitioner 
"acknowledges inconsistencies in the payroll tax documents," and submits a notarized statement 
from the Beneficiary, who blames the company's certified public accountant (CPA) for 
"inconsistencies [that] have prevailed for quite some time without the knowledge of the company." 
The Beneficiary asserts that he is "unaware of the filings of our CPA firm since 2008," and that he 
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intends to "fire the CPA and also prosecute the firm." The Petitioner claims that some of the 
discrepancies alleged in our decision are the result of factual errors by the AAO. 

For the reasons discussed below, we find that the Petitioner has not established that it would employ 
the Beneficiary in a qualifying managerial or executive capacity. 

2. Analysis 

In general, when examining the executive or managerial capacity of a given position, we review the 
totality of the record, starting first with the description of the beneficiary' s proposed job duties with 
the petitioning entity. See 8 C.F.R. § 204.5G)(5). Published case law has determined that the duties 
themselves will reveal the true nature of the beneficiary's employment. Fedin Bros. Co., Ltd. v. 
Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), affd, 905 F.2d 41 (2d. Cir. 1990). We then 
consider the beneficiary ' s job description in the context of the petitioner' s organizational structure, 
the duties of the beneficiary 's subordinates, and any other relevant factors that may contribute to a 
comprehensive understanding of the beneficiary 's actual duties and role within the petitioning entity. 

In addition~ while performing some non-qualifying tasks necessary to produce a product or service 
will not automatically disqualify the beneficiary, the petitioner still has the burden of establishing 
that the beneficiary is "primarily" performing managerial or executive duties. See Section 
101 (a)( 44) of the Act. Whether the beneficiary is an "activity" or "function" manager turns in part 
on whether the petitioner has sustained its burden of proving that her/his duties are "primarily" 
managerial. 

In the dismissal notice, we stated: "the petitioner's description of the beneficiary 's duties is vague 
and non-specific, and thus provides little insight into what tasks the beneficiary performs on a day
to-day basis." The assertion that the Beneficiary spends his time "making long term business plans" 
and "keeping abreast of industry trends," for example, provides little information about what, 
exactly, the Beneficiary does in his job. 

On motion, the Petitioner acknowledges our finding that the Beneficiary' s job description lacks 
detail, but the motion does not remedy this serious deficiency in the record. Instead, the Petitioner 
states that "standard job descriptions of President/CEOs from different companies (Exhibit D) ... 
are vague and broad; they provide a general scope of the duties of the President/CEO." Exhibit D 
consists of three web site printouts, specifically: information about "Top Executives" from the 
Bureau of Labor Statistics; a page from an unidentified web site, answering the question "What Does 
a Chief Executive Officer (CEO) Do?"; and an incomplete template job announcement from an 
organization called None of these are job descriptions for specific positions. By design, 
they are broad and general and do not refer to the specific duties of any one position. As such, they 
do not serve the same purpose as a description of the Beneficiary's specific position. 

The Petitioner asserts that it "has provided rather specific duties to be performed by Beneficiary as 
President/CEO," but does not elaborate. The Petitioner states that Exhibit E on motion consists of 
"documents evidencing detailed specific duties, vision and mission of Petitioner." The documents in 
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Exhibit E includes printouts from the Petitioner's web site. The site shows the Petitioner's address 
in Texas, but otherwise it describes the Nigerian parent company. The mission statement from that 
web site is identical to the vision statement on the site, and both of those statements concern the 
foreign company, not the petitioning U.S. entity; both statements indicate that the company's goal 
"is to become one of the real indigenous Nigeria Technical Servicing Company" (sic). 

The site lists "Services Provided by which is the parent company, 
described as "a Nigerian conglomerate." Because the Petitioner' s web site acts primarily as a 
promotional platform for the Nigerian parent company, it does not establish the extent of the 
Beneficiary's responsibilities with the petitioning U.S. entity. A printout from the Nigerian 
company's web site refers to the petitioning entity as the "U.S. Office" of the Nigerian entity. 

Further, in discussing fluctuations in the number of claimed employees, we stated that the Petitioner 
had submitted an Internal Revenue Service (IRS) Form 941, Employer' s Quarterly Federal Tax 
Return, indicating that the Petitioner paid a total of $10,682 to "two employees during the fourth 
quarter of2013." 

The Petitioner asserts: "per petitioner's IRS Form 941 (fourth quarter), Petitioner employed FOUR 
individuals and not 'two' as AAO is contending" (emphasis in original). The Petitioner, on motion, 
submits a return showing four employees for that quarter, but this document is not an "IRS Form 
941" as the Petitioner claims. Rather, it is an Employer's Quarterly Report filed with the Texas 
Workforce Commission. The Petitioner's previously submitted IRS Form 941 return for the fourth 
quarter of 2013 shows two employees, as stated in the dismissal notice. Thus, the Petitioner has not 
overcome our finding, but, rather, has shown yet another discrepancy in the payroll documentation. 

In our dismissal notice, we stated: "The petitioner submitted its 2013 IRS Form 1120, U.S. 
Corporation Income Tax Return, indicating that it paid $34,000 to officer compensation but failed to 
include a Form 1125-E to demonstrate the allocation of those payments." On motion, the Petitioner 
observes that its 2013 gross receipts totaled $281,408, below the $500,000 filing threshold for IRS 
Form 1125-E, Compensation of Officers. We had referred to Form 1125-E because the lack of 
additional information regarding to whom these payments were made demonstrates additional 
inconsistencies in the record with regard to wages paid to the Beneficiary's claimed subordinates. 
On motion, the Petitioner did not attempt to demonstrate or explain which individual(s) received 
officer compensation in 2013 . 

The Petitioner' s tax returns were prepared for the beneficiary's signature as president, but the 
Beneficiary now asserts that he is "unaware of the filings of our CPA firm since 2008." Form I-140 
includes the Petitioner's attestation that "this petition and the evidence submitted with it are all true 
and correct."1 Section 204(b) of the Act, 8 U.S.C. § 1154(b), also provides for the approval of 
immigrant petitions only upon a determination that "the facts stated in the petition are true." In this 
instance, the petitioner has acknowledged that its financial documents do n:ot meet this requirement. 

1 See http: //www.uscis.gov/sites/default/files/files/form/i-140.pdf (viewed October 21, 20 15). 
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The Petitioner asserts that, notwithstanding the admitted discrepancies, it has submitted sufficient 
evidence to meet its burden of proof. The Petitioner's unsupported claim that its accountant is solely 
responsible for the errors in its tax and financial documents does not insulate the Petitioner's other 
assertions from scrutiny. Doubt cast on any aspect of the Petitioner's proof may lead to a 
reevaluation of the reliability and sufficiency of the remaining evidence offered in support of the 
visa petition. Matter of Ho , 19 I&N Dec. 582, 591 (BIA 1988). 

Further, our decision discussed another discrepancy in the record. The Petitioner had claimed to be 
paying $5,000 per month, plus "out of pocket" expenses, for certain 
Consultancy services. The Petitioner submitted invoices from 2013 matching this description, but it 
did not establish that it had actually made those payments. The Petitioner submitted copies of 
checks paid directly to or most of them from the 
Beneficiary's personal checking account. The Petitioner's income tax return did not reflect the 
claimed expenses shown on the invoices. We concluded: "The petitioner has not provided evidence 
of actual payments made to or to pursuant to the terms of the 
consultant agreement signed in May 2013," and that the available evidence "indicates that the 
beneficiary is personally compensating on a piecemeal basis." 

On motion, the Petitioner acknowledges that it "did not submit enough documents to prove 
payments made to but contends that the existing evidence should serve to 
"establish that Petitioner 'probably' and 'more likely' hired , to provide 
engineering consulting services." The Petitioner submits copies of bills showing that 

stayed in a hotel in Nigeria in June 2014. These bills do not establish the purpose for the 
visit or show that the Petitioner paid the bills or reimbursed The hotel bills from June 
2014 do not overcome our finding by establishing that the claimed consulting agreement was more 
likely than not in effect and paid at the time of filing in November 20 13. 

The Petitioner states: "Petitioner provided the job descriptions of its employees. . . . The Vice 
President and Office Manager share the duty of Operations management which should emphasize 
that Beneficiary is indeed relieved from performing day-to-day operations tasks." We had 
previously found that the subordinates' job descriptions, like the Beneficiary's, lacked detail. We 
also stated: 

The petitioner' s brief employee duty descriptions indicate that both the vice-president 
and office manager are responsible for company operations. The need for the vice 
president' s added level of management is not adequately supported where her duties 
appear to duplicate the office manager' s responsibilities. 

The Petitioner asserts: "the parent company employs 60 individuals . . . that Beneficiary will 
continue to manage," and who "perform day-to-day operations and technical tasks while Beneficiary 
performs executive and managerial duties." The parent company in Nigeria is not the U.S. 
employer, and the Petitioner does not claim that these employees of the foreign entity support the 
Beneficiary in his role with the Petitioner, or that the Petitioner pays the foreign entity for the 
services of these employees. 
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The Petitioner attempts to distinguish the present proceeding from court cases cited in the dismissal 
notice, because of differences in the specific fact patterns. The Petitioner states that Republic of 
Transkei v. INS, 923 F.2d 175 (D.C. Cir. 1991) does not apply because, in that case, "the 
Beneficiary's duties of 'lobbying' ... were not considered executive." The petitioner states that the 
petitioner in Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 1103, had only one employee other than the 
beneficiary and had not established the existence of contractors or foreign employees. 

We cited those cases, however, not because of parallel fact patterns, but because of more general 
principles. Specifically, we cited Transkei and Fedin Bros. not because of closely matched fact 
patterns, but because the courts issuing those decisions agreed with the Immigration and 
Naturalization Service (now USCIS) that USCIS can deny a petition when the petitioner submits 
insufficient details about the beneficiary's duties, such that USC IS cannot determine whether those 
duties are primarily managerial or executive. 

The Petitioner states: "We respectfully disagree with AAO contention that Petitioner is a 'shell' 
company." Our dismissal notice, however, included no such finding. The lone reference to a "shell 
company" was a direct quotation from one of the cited court cases, as a representative example of 
one of many factors that we may take into account when considering how the size of the petitioning 
company affects the duties of its high-ranking officials. Because the Petitioner seeks to rebut a 
finding that we did not make, we need not further explore that issue here. 

In our appellate decision, we found that the Petitioner had not submitted sufficient credible, 
probative evidence to establish that the Beneficiary's intended position meets the requirements of an 
executive or managerial function. For the reasons stated above, we find that the Petitioner has not 
overcome that finding, and therefore USCIS cannot approve this petition. 

B. Ability to Pay 

The second issue under consideration relates to the Petitioner's ability to pay the Beneficiary's 
proffered wage. The regulation at 8 C.P.R. § 204.5(g)(2) requires the petitioner to submit copies of 
annual reports, federal tax returns, or audited financial statements to demonstrate that it has the 
ability to pay the proffered wage, in this case $24,000 per year plus "living expenses and ... an 
expense account." The Petitioner must demonstrate this ability at the time the priority date 1s 
established and continuing until the Beneficiary obtains lawful permanent residence. 

1. Facts 

In our appellate decision, we noted that the Petitioner had submitted various IRS documents that 
consistently showed that the Petitioner paid $63,555 in wages and salaries in 2013, including 
$24,000 paid to the Beneficiary. We found, however, that the Petitioner's documentation from 2014 
was inconsistent. The Petitioner's IRS Form 941 return for the first quarter of2014 reported a total 
of $12,63 7 in wages paid to all employees. Copies of pay receipts, however, indicated that the 
Petitioner paid the beneficiary $5,000 per month from January 2014 to June 2014, including $15,000 
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during the first quarter of 2014.2 Given these contradictory claims, we concluded that the Petitioner 
had not credibly established the actual amount of the Beneficiary's compensation in 2014. 

On motion, the Petitioner asserts that errors on its IRS Form 941 quarterly return should not 
overshadow other evidence that shows its ability to compensate the Beneficiary. 

Upon review, and for the reasons stated below, we find that the Petitioner has not overcome our 
prior finding that the Petitioner has not established the required ability to pay. 

2. Analysis 

On motion, the Petitioner acknowledges discrepancies in the financial documentation, and 
"recognizes that its Bookkeeper/ Accountant did not use due diligence" when preparing the IRS 
Form 941 quarterly return. The Petitioner states that the IRS Form 941 return is erroneous, but all 
other tax and payroll documents are credible and error-free, and therefore we should consider the 
Petitioner to have established eligibility by a preponderance of the evidence. It is incumbent upon 
the petitioner to resolve any inconsistencies in the record by independent objective evidence, and 
attempts to explain or reconcile such inconsistencies, absent competent objective evidence pointing 
to where the truth, in fact, lies, will not suffice. Matter of Ho, 19 I&N Dec. at 591-92. Going on 
record without supporting documentary evidence is not sufficient for purposes of meeting the burden 
of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm'r 1998) (citing 
Matter ofTreasure Craft of California, 14 I&N Dec. 190 (Reg'l Comm'r 1972)). 

The petitioner contends that "AAO should not adjudicate Immigrant Petitions based on whether 
Petitioner complied with all tax obligations." Tax returns are required evidence under 8 C.P.R. 
§ 204.5(g)(2), and filed with the IRS under penalty of perjury. We therefore have a reasonable 
expectation that the tax documents should be accurate, as required by law. 

The Petitioner notes that the filing instructions for IRS Form 941 returns describe a procedure for 
correcting past errors. The existence of an error-correcting procedure, however, does not require us 
to conclude that errors on the form are, therefore, immaterial. Furthermore, the Petitioner does not 
show that it has filed a new return with the IRS to rectify the claimed error. The Petitioner has not 
established that the error, in fact, lay in the quarterly return rather than the pay receipts. 

The assertion that tax documents were inaccurate or poorly prepared does not resolve the 
discrepancy in the Petitioner's favor. The Petitioner, on motion, has not submitted competent 

2 We note that the above information concerns only the Beneficiary's base salary, which is only one part of his claimed 
compensation package. The documents do not show that the Petitioner has covered the beneficiary's living expenses or 
provided an expense account for his personal use, both of which the Petitioner claimed the Beneficiary would receive in 
addition to, rather than as part of, his annual $24,000 salary. These additional forms of compensation may constitute 
additional taxable income, subject to the same reporting requirements as salary payments. See IRS Publication 525, 
Taxable and Nontaxable Income, https://www.irs.gov/pub/irs-pdf/p525.pdf (viewed October 21, 20 15). 
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objective evidence to establish that the pay receipts are more accurate than the IRS Form 941 
quarterly return. 

For the reasons discussed above, the Petitioner has not resolved discrepancies in its 2014 financial 
documents. Therefore, the Petitioner has not established its continued ability to pay the 
Beneficiary's proffered salary of $24,000 per year plus living expenses and expense account. 

II. CONCLUSION 

We will affirm the denial of the petition for the above stated reasons, with each considered as an 
independent and alternate basis for the decision. In visa petition proceedings, it is the petitioner's 
burden to establish eligibility for the immigration benefit sought. Section 291 of the Act, 8 U.S.C. 
§ 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, the petitioner has not met that 
burden. 

ORDER: The motion to reopen is denied. 

FURTHER ORDER: The motion to reconsider is denied. 

Cite as Matter of R-E-USA, Inc., ID# 14106 (AAO Oct. 26, 2015) 


