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DISCUSSION: The Director, Texas Service Center, denied the immigrant visa petition. The matter
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be rejected.

The petitioner is a software development and consulting business. It seeks to employ the beneficiary
permanently in the United States as a software engineer pursuant to section 203(b)(2) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(2). The petition was electronically
filed on July 26, 2007. However, the petitioner did not submit any required initial evidence within
seven days, including an original certification by the Department of Labor as required by statute.
The director denied the petition because of this missing initial documentation, including the missing
original labor certification.

The AAO's appellate jurisdiction is set forth at 8 C.F.R. § 103.1(f)(3)(E)(iii) (2003) which provides
for appellate jurisdiction over decisions on petitions for employment-based visa classifications or
special immigrants or entrepreneurs pursuant to 8 C.F.R. §§ 204.5 and 204.6 except when the denial
of the petition is based upon lack of a certification by the Secretary of Labor under section
212(a)(5)(A) of the Act. In this matter, the petitioner was denied because of the lack of, inter alia, a
labor certification entitling the petitioner to the benefit sought. Accordingly, as there is no appeal
from such a denial, the AAO has no jurisdiction to issue a decision in this case and the appeal must
be rejected.

However, as the petitioner submitted evidence on appeal, including a labor certification, this matter
shall be remanded to the Texas Service Center to be considered as a motion to reopen and
reconsider.

ORDER: The appeal is rejected. The matter is remanded to the Texas Service Center to be
considered as a motion to reopen and reconsider.



