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DISCUSSION: The employment-based immigrant visa petition was denied by the Director,
Nebraska Service Center, and is now before the Administrative Appeals Office on appeal. The
appeal will be dismissed.

The petitioner claims to be a software development and consulting business. It seeks to permanently
employ the beneficiary in the United States as a software engineer. On the petition, the petitioner
requested classification of the beneficiary as an advanced degree professional pursuant to section
203(b)(2) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(2). As required by 8
C.F.R. § 204.5(k)(4), the petition is accompanied by an ETA Form 9089, Application for Permanent
Employment Certification (labor certification), certified by the U.S. Department of Labor (DOL).

Section 203(b)(2) of the Act, 8 U.S.C. § 1153(b)(2), provides immigrant classification to members
of the professions holding advanced degrees.! In order to obtain classification in this employment-
based preference category, the labor certification must require a member of the professions holding

an advanced degree. See 8 C.F.R. § 204.5(k)(4).

The director denied the petition on February 14, 2008, because the labor certification did not require
a member of the professions holding an advanced degree. The petitioner appealed the decision on
March 12, 2008. On appeal, counsel claims that the petitioner intended to request classification of
the beneficiary as a professional pursuant to section 203(b)(3)(A)(ii) of the Act. Counsel now
requests approval of the petition in the third preference professional category instead of the second
preference advanced degree professional category.

A petitioner may not make material changes to a petition in an effort to make a deficient petition
conform to U.S. Citizenship and Immigration Services requirements. See Matter of Izummi, 22 1&N
Dec. 169, 176 (Assoc. Comm. 1988). In this case, the appropriate remedy would be for the
petitioner to file a new petition on behalf of the beneficiary with the proper fee and required
documentation.

The evidence submitted does not establish that the labor certification requires a member of the
professions holding an advanced degree, and the appeal must therefore be dismissed.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.

'There is no evidence in the record of proceeding that the beneficiary possesses exceptional ability in
the sciences, arts or business. Accordingly, consideration of the petition will be limited to whether
the beneficiary is eligible for classification as a member of the professions holding an advanced
degree.



