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DISCUSSION: The employment-based immigrant visa petition was denied by the Director,
Nebraska Service Center, and is now before the Administrative Appeals Office (AAQO) on appeal.
The appeal will be dismissed.

The petitioner is an IT business. It seeks to employ the beneficiary permanently in the United States
as a software developer pursuant to section 203(b)(2) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1153(b)(2). The petition is accompanied by a Form ETA 9089, Application for
Permanent Employment Certification, approved by the United States Department of Labor (DOL)."
The director determined that the petitioner had not established that the petition requires at least a
bachelor degree or foreign equivalent and five years of experience in the job offered or five years
experience in a related occupation and, therefore, that the beneficiary cannot be found qualified for
classification as a member of the professions with an advanced degree. The director denied the
petition accordingly.

! The ETA Form 9089 indicates that the position requires a Bachelor’s degree in computer science or
computer engineering and three years of experience in the job offered of software developer or two
years of experience in the alternate occupation of software developer. The alternate combination of
education and experience requires a Master’s degree and two years of experience. The ads provided
by the petitioner indicate that it would accept a BS/MS in computer science or equivalent and a
minimum of two years industry experience.

2 We note that the case involves the substitution of a beneficiary on the labor certification.

Substitution of beneficiaries was permitted by the DOL at the time of filing this petition. DOL had
published an interim final rule, which limited the validity of an approved labor certification to the
specific alien named on the labor certification application. See 56 Fed. Reg. 54925, 54930 (October
23, 1991). The interim final rule eliminated the practice of substitution. On December 1, 1994, the
U.S. District Court for the District of Columbia, acting under the mandate of the U.S. Court of
Appeals for the District of Columbia in Kooritzky v. Reich, 17 F.3d 1509 (D.C. Cir. 1994), issued an
order invalidating the portion of the interim final rule, which eliminated substitution of labor
certification beneficiaries. The Kooritzky decision effectively led 20 CFR §§ 656.30(c)(1) and (2) to
read the same as the regulations had read before November 22, 1991, and allow the substitution of a
beneficiary. Following the Kooritzky decision, DOL processed substitution requests pursuant to a
May 4, 1995 DOL Field Memorandum, which reinstated procedures in existence prior to the
implementation of the Immigration Act of 1990 IMMACT 90). DOL delegated responsibility for
substituting labor certification beneficiaries to U.S. Citizenship and Immigration Services (“USCIS”)
based on a Memorandum of Understanding, which was recently rescinded. See 72 Fed. Reg. 27904
(May 17, 2007) (codified at 20 C.F.R. § 656). DOL’s final rule became effective July 16, 2007 and
prohibits the substitution of alien beneficiaries on permanent labor certification applications and
resulting certifications. As the filing of the instant case predates the rule, substitution will be
allowed for the present petition. An I-140 petition for a substituted beneficiary retains the same
priority date as the original ETA 750 (in this case, the ETA 9089). Memo. from Louis D. Crocetti,
Associate Commissioner, Immigration and Naturalization Service, to Regional Directors, et al.,
Immigration and Naturalization Service, Substitution of Labor Certification Beneficiaries, at 3,
http://ows.doleta.gov/dmstree/fim/fm96/fm_28-96a.pdf (March 7, 1996).
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The record shows that the appeal is properly filed and timely. The procedural history in this case is
documented by the record and incorporated into the decision. Further elaboration of the procedural
history will be made only as necessary.

Section 203(b)(2)(A)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(2),
provides immigrant classification to qualified members of the professions holding advanced degrees
or their equivalent or who because of their exceptional ability in the sciences, arts, or business, will
substantially benefit prospectively the national economy, cultural or educational interests, or welfare
of the United States, and whose services in the sciences, arts, professions, or business are sought by
an employer in the United States.

Section 203(b)(3)(A)(1)) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States. Section 203(b)(3)(A)(ii) of the Act,
8 U.S.C. § 1153(b)(3)(A)(ii), also provides for the granting of preference classification to qualified
immigrants who hold baccalaureate degrees and are members of the professions.

Here, the Form I-140 was filed with USCIS on May 24, 2007. On Part 2.d. of the Form I-140, the
petitioner indicated that it was filing the petition for a “member of the professions holding an
advanced degree or an alien of exceptional ability (who is NOT seeking a National Interest
Waiver).”

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. § 557(b)
("On appeal from or review of the initial decision, the agency has all the powers which it would have
in making the initial decision except as it may limit the issues on notice or by rule."); see also, Janka
v. US. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAQO’s de novo authority
has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d
Cir. 1989). The AAO considers all pertinent evidence in the record, including new evidence
properly submitted upon appeal.’

On appeal, counsel states:
Question:
The ad clarified that the petitioner’s minimum requirement for the job consisted of

either [sic] a bachelor’s degree and minimum of two years of industry experience.
Therefore, since the bachelor’s degree plus two years of experience will meet the ad’s

? The submission of additional evidence on appeal is allowed by the instructions to the Form I-
290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). The
record in the instant case provides no reason to preclude consideration of any of the documents
newly submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988).
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requirement and requirement of labor certification, it cannot be found that the job
offered portion of the labor certification demonstrates that the job required a
professional holding an advanced degree or the equivalent.

Answer:

The ad clarified that BS/MS in computer science or equivalent + min. 2 yrs.
experience required. Additional evidence will be sent later with explanation.

The regulation at 8 C.F.R. § 204.5(k) states in pertinent part:

(1)

@)

€)

(@

(A)

(B)

Any United States employer may file a petition on Form 1-140 for classification of an
alien under section 203(b)(2) of the Act as an alien who is a member of professions
holding an advanced degree or an alien of exceptional ability in the sciences, arts or
business. . . .

Definitions. As used in this section: Advanced degree means any United States
academic or professional degree or a foreign equivalent degree above that of
baccalaureate. A United States baccalaureate degree or a foreign equivalent degree
followed by at least five years of progressive experience in the specialty shall be
considered the equivalent of a master’s degree. If a doctoral degree is customarily
required by the specialty, the alien must have a United States doctorate or a foreign
equivalent degree. . . .

Profession means one of the occupations listed in section 101(a)(32) of the Act, as
well as any occupation for which a United States baccalaureate degree or its foreign
equivalent is the minimum requirement for entry into the occupation.

Initial evidence. The petition must be accompanied by documentation showing that
the alien is a professional holding an advanced degree or an alien of exceptional
ability in the sciences, the arts, or business.

To show that the alien is a professional holding an advanced degree, the petition must
be accompanied by:

An official academic record showing that the alien has a United States advanced
degree or a foreign equivalent degree; or

An official academic record showing that the alien has a United States baccalaureate
degree or a foreign equivalent degree, and evidence in the form of letters from current
or former employer(s) showing that the alien has at least five years of progressive
post-baccalaureate experience in the specialty.

The regulation at 8 C.F.R. § 204.5(/) states in pertinent part:



(1) Any United States employer may file a petition on Form I-140 for classification of an
alien under section 203(b)(3) as a skilled worker, professional, or other (unskilled)
worker.

(2) Definitions. As used in this part:

Skilled worker means an alien who is capable, at the time of petitioning for this
classification, of performing skilled labor (requiring at least two years training or
experience), not of a temporary or seasonal nature, for which qualified workers are
not available in the United States. Relevant post-secondary education may be
considered as training for the purposes of this provision.

(3)(i)Labor certification or evidence that alien qualifies for Labor Market Information Pilot
Program. Every petition under this classification must be accompanied by an
individual labor certification from the Department of Labor, by an application for
Schedule A designation, or by documentation to establish that the alien qualifies for
one of the shortage occupations in the Department of Labor’s Labor Market. . . . .

(ii) Other documentation —

(A) General. Any requirements of training or experience for skilled workers,
professionals, or other workers must be supported by letters from trainers or
employers giving the name, address, and title of the trainer or employer, and a
description of the training received or the experience of the alien.

(B) Skilled workers. If the petition is for a skilled worker, the petition must be
accompanied by evidence that the alien meets the educational, training or experience,
and any other requirements of the individual labor certification, meets the
requirements for Schedule A designation, or meets the requirements for the Labor
Market Information Pilot Program occupation designation.  The minimum
requirements for this classification are at least two years of training or experience.

(C) Professionals. If the petition is for a professional, the petition must be
accompanied by evidence that the alien holds a United States baccalaureate degree or
a foreign equivalent degree and by evidence that the alien is a member of the
professions. Evidence of a baccalaureate degree shall be in the form of an official
college or university record showing the date the baccalaureate degree was awarded
and the area of concentration of study. To show that the alien is a member of the
professions, the petitioner must submit evidence that the minimum of a baccalaureate
degree is required for entry into the occupation.

In this case, the ETA Form 9089, Application for Permanent Employment Certification, indicates
that the proffered position requires a Bachelor’s degree in Computer Science or Computer
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Engineering and three years of experience in the job offered of software developer or two years
experience in the alternate occupation of software developer. Alternatively, the petitioner required a
Master’s degree and two years of experience. To be eligible for any preference classification, both
the beneficiary and the position must satisfy the minimum statutory and regulatory requirements for
the classification sought. Even though the beneficiary has a Master’s degree in computer science,
the position, as described on the approved ETA Form 9089, under minimum education and
experience requirements as well as under alternate education and experience requirements, both fail
to state the need for an individual with an advanced degree. The requirement of a bachelor degree
and three years of experience is insufficient to meet the requirements of 8 C.F.R. § 204.5(k)(2).
Therefore, the position cannot be considered as one requiring a member of the professions holding
an advanced degree or an alien of exceptional ability (who is NOT seeking a National Interest
Waiver). The petition may not be approved, and the beneficiary may not be classified under this
category. The petitioner requested classification on Form I-140 as a “member of the professions
holding an advanced degree or an alien of exceptional ability (who is NOT seeking a National
Interest Waiver).”

There is no provision in statute or regulation that compels USCIS to readjudicate a petition under a
different visa classification in response to a petitioner’s request to change it, once the decision has
been rendered. A petitioner may not make material changes to a petition in an effort to make a
deficient petition conform to USCIS requirements. See Matter of Izummi, 22 1&N Dec. 169, 176
(Assoc. Comm. 1988). In this matter, the appropriate remedy would be to file another petition,
request the proper category, and submit the proper fee and required documentation.

The evidence submitted does not establish that both the ETA Form 9089’s stated requirements and
its alternate requirements would require an advanced degree or a bachelor’s degree and five years of

experience.

The burden of proof in these proceedings rests solely with the petitioner.* Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.

* The AAO notes that the petitioner has not submitted a duplicate ETA Form 9089 that contains the
beneficiary’s education and experience information that is signed by the beneficiary to support the
substitution request. However, as the petitioner is unable to overcome the reason for denial, this
issue will not be pursued by the AAO.



