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DISCUSSION: The Director, Nebraska Service Center, denied the employment-based immigrant visa
petition. The Administrative Appeals Office (AAO), dismissed a subsequent appeal. The matter is
now before the AAO on a motion to reopen and reconsider. The motion will be dismissed.

The petitioner seeks classification pursuant to section 203(b)(2) of the Immigration and Nationality Act
(the Act), 8 U.S.C. § 1153(b)(2), as an alien of exceptional ability or a member of the professions
holding an advanced degree. The petitioner seeks employment as a legal expert. The petitioner asserts
that an exemption from the requirement of a job offer, and thus of an alien employment certification, is
in the national interest of the United States. The director found that the petitioner qualifies for
classification as a member of the professions holding an advanced degree, but that the petitioner had
not established that an exemption from the requirement of a job offer would be in the national interest
of the United States. In a decision that considered the letters submitted at length, the AAO concurred.

On motion, the petitioner submits a statement asserting that the director and the AAO failed to consider
the evidence in the aggregate and two letters of support authored in 2008.

The regulation at 8 C.F.R. § 103.5(a)(1)(i) provides, in pertinent part:

Any motion to reconsider an action by the Service filed by an applicant or petitioner
must be filed within 30 days of the decision that the motion seeks to reconsider. Any
motion to reopen a proceeding before the Service filed by an applicant or petitioner,
must be filed within 30 days of the decision that the motion seeks to reopen, except that
failure to file before this period expires, may be excused in the discretion of the Service
where it is demonstrated that the delay was reasonable and was beyond the control of
the applicant or petitioner.

If the U.S. Citizenship and Immigration Services (USCIS) decision was mailed as it was in this case,
the motion must be filed within 33 days. See 8 C.F.R. § 103.5a(b). The regulation at 8 C.F.R.
§ 103.2(a)(7) provides that the date of filing is the date of receipt by USCIS. The regulation at 8 C.F.R.
§ 1.1(h) provides:

The term “day” when computing the period of time for taking any action provided in
this chapter including the taking of an appeal, shall include Saturdays, Sundays, and
legal holidays, except that when the last day of the period so computed falls on a
Saturday, Sunday or a legal holiday, the period shall run until the end of the next day
which is not a Saturday, Sunday, nor a legal holiday.

The AAO’s decision is dated May 4, 2009. The 331 day fell on Saturday, June 6, 2009. As such, the
motion was due Monday, June 8, 2009. 8 C.F.R. § 1.1(h). While the petitioner signed the Form
1-290B Notice of Appeal or Motion June 1, 2009, the date of shipping on the Federal Express receipt is
June 7, 2009, 34 days after the AAO’s decision. The motion was received Tuesday, June 9, 2009, 37
days after the AAO’s decision. The record reveals that the AAQO’s notice was mailed to the petitioner
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at his address of record. As such, the petitioner has not demonstrated that his failure to file a timely
motion was due to USCIS error. Moreover, the new evidence provided is dated in 2008 and, thus, was
available to submit with a timely motion. While the motion would have been timely on Monday, June
8, 2009 pursuant to 8 C.F.R. § 1.1(h), quoted above, in considering whether the late filing was
reasonable and beyond the petitioner’s control, we cannot ignore that the petitioner did not mail his
motion until the 34™ day. Even if the motion was delayed by the overnight delivery service, the error
would not warrant special consideration of the motion. See Matter of Liadov, 23 1&N Dec. 990 (BIA
2006). Thus, we are not persuaded that the late filing was reasonable and beyond the petitioner’s
control.

ORDER: The motion is dismissed.



