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DISCUSSION: The employmeni-based immigrant visa pelition was denied by the Director, Texas
Service Center, and is now before the Administrative Appeals Office {AAO) on appeal. The appeal
will be dismissed.

The petitioner is a hospital. It seeks to employ the beneficiary permanently in the United States as a
director of nursing. The director determined that the petitioner failed to submit evidence showing
that the beneficiary possessed the required experience for the offered position as sct forth in the labor
certification. The director denied the petition accordingly.

The record shows that the appeal is properly filed and timely. The procedural history in this case is
documented by the record and incorporated into the decision. Further elaboration of the procedural
history will be made only as necessary.

The AAO conducts appellate review on a de novo basis, See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence
properly submitted upon appeal.

The petitioner has applied for the beneficiary under a blanket labor certification pursuant to
20 C.F.R. § 656.5, Schedule A, Group 1. See also 20 C.F.R. § 656.15. Schedule A is the list of
occupations set forth at 20 C.F.R. § 656.5 with respect to which the United States Department of
Labor (DOL) has determined that there are not sufficient United States workers who are able,
willing, qualified and available, and that the employment of aliens in such occupations will not
adversely affect the wages and working conditions of United States workers similarly cmployed.

Based on 8 C.F.R. §§ 204.5(a}(2) and (k)(4) an applicant for a Schedule A position would file Form
[-140, “accompanied by any required individual labor certification, application for Schedule A
designation, or evidence that the alien’s occupation qualifies as a shortage occupation within the
Department of Labor’s Labor Market Information Pilot Program.”  The priority date of any petition
filed for classification under section 203(b) of the Act “shall be the date the completed. signed
petition (including all initial evidence and the correct fee) is properly filed with [United States
Citizenship and Immigration Services (USCIS)|.” 8 C.F.R. § 204.5(d).

In pertinent part, section 203(b)(2) of the Immigration and Nationality Act (the Act), 8 US.C. §
1153(b)(2), provides immigrant classification to members of the professions holding advanced
degrees or their equivalent and whose services are sought by an employer in the United States. An
advanced degree is a United States academic or professional degree or a foreign equivalent degree
above the baccalaurcate level. 8 C.F.R. § 204.5(k)(2). The regulation further states: "A United

' On March 28, 2005, pursuant to 20 C.F.R. § 656.17, the Application for Permanent Employment
Certification, ETA-9089 replaced the Application for Alien Employment Certification, Form ETA
750. The new Form ETA 9089 was introduced in connection with the re-engineered permanent
foreign labor certification program (PERM), which was published in the Federal Register on
December 27, 2004 with an effective date of March 28, 2005. See 69 Fed. Reg. 77326 (Dec. 27,
2004).
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States baccalaurcate degree or a foreign equivalent degree followed by at least five years of
progressive experience in the specialty shall be considered the equivalent of a master's degree. If a
doctoral degree is customarily required by the specialty, the alien must have a United States
doctorate or a foreign equivalent degree.” fd.

The regulation at 8 C.F.R. § 204.5(k)(4) states in pertinent part that "[t]he job offer portion of an
individual labor certification, Schedule A application, or Pilot Program application must demonstrate
that the job requires a professional holding an advanced degree or the equivalent of an alien of
exceptional ability."

USCIS must examine “the language of the labor certification job requirements™ in order to determine
what the job requires. Madany v. Smith, 696 F.2d 1008, 1015 (D.C. Cir. 1983). The only rational
manner by which USCIS can be expected to interpret the meaning of terms used to describe the
requirements of a job in a labor certification is to examine the certified job offer exactly as it is
completed by the prospective employer. See Rosedale Linden Park Company v, Smith, 595 F. Supp.
829, 833 (D.D.C. 1984) (emphasis added). USCIS’s interpretation of the job’s requirements, as
stated on the labor certification must involve reading and applying the plain language of the alien
employment certification application form. See id. at 834,

The instant Form 1-140 was filed on December 12, 2008. On Part 2.d. of the Form [-140, the
petitioner indicated that it was filing the petition for a member of the professions holding an
advanced degree or an alien of exceptional ability. The required education, tratning, experience, and
special requirements for the offered position are set forth at Part H of the ETA Form 9089. Here,
Part H shows that the position requires a bachelor’s degree, or foreign educational equivalent, and 60
months of experience in the job offered or in any medical environment. The petitioner will accept
work experience gained “before during or after education.”

Since the 5 years of work experience can be gained “before™ the beneficiary has completed the
degree requirements, the petitioner has not established that the ETA Form 9089 requires a
professional holding an advanced degree; and the appeal must be dismissed. See 8 C.F.R. §
204.5(K)(2) explicitly requiring that experience follow the degree.

Furthermore, the petitioner has also not established that the beneficiary is qualified for the offered
position. The petitioner must establish that the beneficiary possessed all the education, training, and
experience specified on the labor certification as of the priority date. 8 C.F.R. § 103.2(b)(1), {(12).
See Matter of Wing s Tea House, 16 1&N Dcec. 158, 159 (Acting Reg. Comm. 1977); see also Matter
of Katigbak, 14 1&N Dec. 45, 49 (Reg. Comm. 1971). In evaluating the beneficiary’s qualifications,
USCIS must look to the job offer portion of the labor certification to determine the required
qualifications for the position. USCIS may not ignore a term of the labor certification, nor may it
impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 &N Dec. 4011,
406 (Comm. 1986). See also, Madany v. Smith, 696 F.2d 1008; K.R.K. Irvine, Inc. v. Landon, 699
F.2d 1006 (9th Cir, 1983); Stewart Infra-Red Commissary of Massachuseits, Inc. v. Coomey, 661
F.2d 1 (1* Cir. 1981).



Page 4

The beneticiary’s claimed qualifying experience must be supported by letters from employers giving
the name, address, and title of the emplover, and a description of the bencficiary’s experience. See 8
C.F.R. § 204.5(2)(1).

On appeal, the petitioner submitted two work experience letters from Times Square Church. The
letters were signed by ||| GGG Hovever. these letters are insufficient to
support the claimed work experience because they do not indicate the specific dates of the
employment and do not provide a sufficient description of the job duties for the bencficiary.
Therefore, the petitioner has not established that the beneficiary had the required five years of prior
experience.

The evidence in the record does not establish that the beneficiary possessed the required experience
set forth on the labor certification by the priority date. Therefore, the petitioner has also failed to

establish that the beneficiary is qualified for the offered position.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.



