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DISCUSSION: The employment-based immigrant visa petition was initially approved by the
Director, Texas Service Center (Director). The approval of the petition was subsequently revoked
by the Director. The revocation decision is now on appeal before the Acting Chief, Administrative
Appeals Oftice (AAO). The appeal will be rejected as untimely filed.

The petitioner is a compulter consulting company. It seeks to permanently employ the beneficiary in
the United States as a computer software engineer and to classify him as an advanced degree
professional pursuant to section 203(b)(2) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(2).

The petition was filed on July 25, 2007, and approved on August 20, 2008. On February 8, 2012,
however, the Director issued a Notice of Intent to Revoke (NOIR) the approval on two grounds: (1)
the beneficiary did not have the requisite education for the requested classification, and (2) the
record did not properly demonstrate the petitioner’s ability to pay the proffered wage. The Director
listed the documentation needed from the petitioner to address these two issues, and advised that the
petitioner had 33 days to respond to the NOIR with the requested evidence. Thus, the petitioner's
response was due by March 12, 2012.

No response was received from the petitioner. On April 4, 2012, therefore, the Director issued a
Notice of Revocation of Immigrant Petition. The Director advised that the petiioner could file an
appeal with the AAQO, or a motion to reopen or reconsider with the Service Center, within 18 days.
Since April 22, 2012 was a Sunday, the deadline for an appeal or motion from the petitioner was
Monday, April 23, 2012. No appeal or motion was filed within the requisite time period.

On August 22, 2012 — four months after the deadline for an appeal or motion - counscl filed a Form
[-290B. Notice of Appeal or Motion, asserting that the petitioner had not received the revocation
decision and NOIR until August 13, 2012. The Form [-2908, which counsel identified as an appeal.
was accompanied by a brief and documentary evidence responding to the NOIR.

An untimely appeal must be rejected as improperly filed. See 8 C.F.R. § 103.3(a)(2)(v)(B)} ).

The regulation at 8 C.F.R. § 103.3(a)(2)(v)(B}2) states that, if an untimely appcal mects the
requirements of a motion to reopen or a motion to reconsider, the appeal must be treated as a motion,
and a decision must be made on the merits of the case. The official having jurisdiction over a
motion is the official who made the last decision in the proceeding, in this case the Director of the

Texas Service Center. See 8 C.F.R. § 103.5(a)(1)(i1).

The case will therefore be returned to the Director. If the Director determines that the late appeal
meets the requirements of a motion, the motion shall be granted and a new decision will be issued.

As the appeal was untimely filed, it must be rejected by the AAO.

ORDER: The appeal is rejected.



