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DISCUSSION: The Director, Texas Service Center, denied the immigrant visa petition and the
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner is a designer and manufacturer of embedded semiconductors. It seeks to permanently
employ the beneficiary in the United States as a Product/Test Engineer IIl. The petitioner requests

classification of the beneficiary as an advanced degree professional pursuant to section 203(b)(2) of
the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(2).

At issue in this case is whether the beneficiary possesses an advanced degree as required by the
terms of the labor certification. The petitioner contends that its error stating that it would not accept
a foreign educational equivalent, as set forth on the labor certification, does not preclude the
petition’s approval.

As required by statute, the petition is accompanied by an ETA Form 9089, Application for
Permanent Employment Certification (labor certification), approved by the U.S. Department of
Labor (DOL)." The priority date of the petition is October 14, 2011.>

Part H of the labor certification states that the offered position has the following minimum
requirements:

H.4. Education: Master’s in Electrical Engineering.

H.5. Training: None required.

H.6. Experience in the job offered: 24 months.

H.7.  Alternate field of study: Yes.

H.7-A Electronic Eng, Electronics & Communications Eng., Eng. Physics, or (as per addendum in
H.11) Electronic Engineering, Electrical Engineering, Electronics & Communications Engineering,
Engineering Physics, or Physics.

H.8. Alternate combination of education and experience: Yes.

H.8.-A Bachelor’s.

H.8-C Number of years of experience acceptable in question 8. 5.

! See section 212(a)(5)(D) of the Act, 8 U.S.C. § 1182(a)(5)(D); see also 8 C.F.R. § 204.5(a)(2).
* The priority date is the date the DOL accepted the labor certification for processing. See 8 C.F.R.
§ 204.5(d).
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H.9. Foreign educational equivalent: Not Accepted.
H.10. Experience in an alternate occupation: Yes. 24 months.

H.10-B Acceptable alternate occupation(s). Sr. Software Eng.; Engineer; Test Engineer; Co-op
Engineer; Research As (taken to mean Assistant), and (as per addendum in H.11) Sr. Software
Engineer, Engineer, Test Engineer, Co-op Engineer, Research Assistant, or Technical Staff Member.

H.14. Specific skills or other requirements:

Requires skills/experience in development of test programs and characterization
programs for advanced 32-bit microcontrollers and modules; ATE load-board and
probe card design, including design of advanced multi site test hardware using
advanced level of design for power, timing and signal integrity; mixed signal test
development skills on a range of IP, including ADC, PLL and advanced regulators.
Employer will accept university-level project or research experience in lieu of
experience in job offered or alternate occupation. Employer will accept any suitable
combination of education, training, or experience. '

Part J of the labor certification states that the beneficiary possesses a Bachelor’s degree in Electronic
Engineering (India) completed in 2000. The record contains a copy of the beneficiary’s diploma and
transcripts indicating that he has a four-year Bachelor’s degree in Engineering in the Electronics &
Communications Branch from _ India issued in April 2000.

The director’s decision denying the petition concludes that the beneficiary did not possess a U.S.
bachelor’s degree as required by the terms of the labor certification and for classification as a second
preference advanced degree professional based upon a Master’s degree or a Bachelor’s degree plus
five years of progressive experience. The director relied upon the statement in H.9 of the labor
certification that the employer would not accept foreign educational equivalent credentials.

The petitioner’s appeal is properly filed and makes a specific allegation of error in law or fact. The
AAO conducts appellate review on a de novo basis.” The AAO considers all pertinent evidence in
the record, including new evidence properly submitted upon appeal.*

3 See 5 U.S.C. 557(b) (“On appeal from or review of the initial decision, the agency has all the
powers which it would have in making the initial decision except as it may limit the issues on notice
or by rule.”); see also Janka v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991).
The AAQO’s de novo authority has been long recognized by the federal courts. See, e.g., Soltane v.
DOJ, 381 F.3d 143, 145 (3d Cir. 2004).

* The submission of additional evidence on appeal is allowed by the instructions to Form I-290B,
Notice of Appeal or Motion, which are incorporated into the regulations by 8 C.F.R. § 103.2(a)(1).
The record in the instant case provides no reason to preclude consideration of any of the documents
newly submitted on appeal. See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988).
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The Roles of the DOL and USCIS in the Immigrant Visa Process

At the outset, it is important to discuss the respective roles of the DOL and U.S. Citizenship and
Immigration Services (USCIS) in the employment-based immigrant visa process. As noted above, the
labor certification in this matter is certified by the DOL. The DOL’s role in this process is set forth at
section 212(a)(5)(A)(i) of the Act, which provides:

Any alien who seeks to enter the United States for the purpose of performing skilled or
unskilled labor is inadmissible, unless the Secretary of Labor has determined and
certified to the Secretary of State and the Attorney General that-

(I) there are not sufficient workers who are able, willing, qualified (or equally
qualified in the case of an alien described in clause (ii)) and available at the time
of application for a visa and admission to the United States and at the place
where the alien is to perform such skilled or unskilled labor, and

(Il) the employment of such alien will not adversely affect the wages and
working conditions of workers in the United States similarly employed.

It is significant that none of the above inquiries assigned to the DOL, or the regulations implementing
these duties under 20 C.F.R. § 656, involve a determination as to whether the position and the alien are
qualified for a specific immigrant classification. This fact has not gone unnoticed by federal circuit
courts:

There is no doubt that the authority to make preference classification decisions rests
with INS. The language of section 204 cannot be read otherwise. See Castaneda-
Gonzalez v. INS, 564 F.2d 417, 429 (D.C. Cir. 1977). In turn, DOL has the authority
to make the two determinations listed in section 212(a)(14).” Id. at 423. The
necessary result of these two grants of authority is that section 212(a)(14)
determinations are not subject to review by INS absent fraud or willful
misrepresentation, but all matters relating to preference classification eligibility not
expressly delegated to DOL remain within INS’ authority.

Given the language of the Act, the totality of the legislative history, and the agencies’
own interpretations of their duties under the Act, we must conclude that Congress did
not intend DOL to have primary authority to make any determinations other than the
two stated in section 212(a)(14). If DOL is to analyze alien qualifications, it is for
the purpose of “matching” them with those of corresponding United States workers so

> Based on revisions to the Act, the current citation is section 212(a)(5)(A).
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that it will then be “in a position to meet the requirement of the law,” namely the
section 212(a)(14) determinations.

Madany v. Smith, 696 F.2d 1008, 1012-1013 (D.C. Cir. 1983). Relying in part on Madany, 696 F.2d
at 1008, the Ninth Circuit stated:

[I]t appears that the DOL is responsible only for determining the availability of
suitable American workers for a job and the impact of alien employment upon the
domestic labor market. It does not appear that the DOL’s role extends to determining
if the alien is qualified for the job for which he seeks sixth preference status. That
determination appears to be delegated to the INS under section 204(b), 8 U.S.C.
§ 1154(b), as one of the determinations incident to the INS’s decision whether the
alien is entitled to sixth preference status.

K.RK. Irvine, Inc. v. Landon, 699 F.2d 1006, 1008 (9th Cir. 1983). The court relied on an amicus brief
from the DOL that stated the following:

The labor certification made by the Secretary of Labor . . . pursuant to section
212(a)(14) of the [Act] is binding as to the findings of whether there are able, willing,
qualified, and available United States workers for the job offered to the alien, and
whether employment of the alien under the terms set by the employer would
adversely affect the wages and working conditions of similarly employed United
States workers. The labor certification in no way indicates that the alien offered the
certified job opportunity is qualified (or not qualified) to perform the duties of that
job.

(Emphasis added.) Id. at 1009. The Ninth Circuit, citing K.R.K. Irvine, Inc., 699 F.2d at 1006, revisited
this issue, stating:

The Department of Labor (DOL) must certify that insufficient domestic workers are
available to perform the job and that the alien’s performance of the job will not
adversely affect the wages and working conditions of similarly employed domestic
workers. Id. § 212(a)(14), 8 U.S.C. § 1182(a)(14). The INS then makes its own
determination of the alien’s entitlement to sixth preference status. Id. § 204(b),
8US.C. § 1154(b). See generally KR.K. Irvine, Inc. v. Landon, 699 F.2d 1006,
1008 9th Cir.1983).

The INS, therefore, may make a de novo determination of whether the alien is in fact
qualified to fill the certified job offer.

Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F. 2d 1305, 1309 (9th Cir. 1984).

Therefore, it is the DOL’s responsibility to determine whether there are qualified U.S. workers
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available to perform the offered position, and whether the employment of the beneficiary will
adversely affect similarly employed U.S. workers. It is the responsibility of USCIS to determine if
the beneficiary qualifies for the offered position, and whether the offered position and the
beneficiary are eligible for the requested employment-based immigrant visa classification.

Beneficiary’s Eligibility for the Classification Sought

Section 203(b)(2) of the Act, 8 U.S.C. § 1153(b)(2), provides immigrant classification to members of
the professions holding advanced degrees. See also 8 C.F.R. § 204.5(k)(1).

The regulation at 8 C.F.R. § 204.5(k)(2) defines the terms “advanced degree” and “profession.” An
“advanced degree” is defined as:

[A]ny United States academic or professional degree or a foreign equivalent degree
above that of baccalaureate. A United States baccalaureate degree or a foreign
equivalent degree followed by at least five years of progressive experience in the
specialty shall be considered the equivalent of a master’s degree. If a doctoral degree
1s customarily required by the specialty, the alien must have a United States doctorate
or a foreign equivalent degree.

A “profession” is defined as “one of the occupations listed in section 101(a)(32) of the Act, as well
as any occupation for which a United States baccalaureate degree or its foreign equivalent is the
minimum requirement for entry into the occupation.” The occupations listed at section 101(a)(32) of
the Act are “architects, engineers, lawyers, physicians, surgeons, and teachers in elementary or
secondary schools, colleges, academies, or seminaries.”

The regulation at 8 C.F.R. § 204.5(k)(3)(i) states that a petition for an advanced degree professional
must be accompanied by:

(A) An official academic record showing that the alien has a United States advanced
degree or a foreign equivalent degree; or

(B) An official academic record showing that the alien has a United States
baccalaureate degree or a foreign equivalent degree, and evidence in the form of
letters from current or former employer(s) showing that the alien has at least five
years of progressive post-baccalaureate experience in the specialty.

In addition, the job offer portion of the labor certification must require a professional holding an
advanced degree. See 8 C.F.R. § 204.5(k)(4)(1).

Therefore, an advanced degree professional petition must establish that the beneficiary is a member of
the professions holding an advanced degree, and that the offered position requires, at.a minimum, a
professional holding an advanced degree. Further, an “advanced degree” is a U.S. academic or
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professional degree (or a foreign equivalent degree) above a baccalaureate, or a U.S. baccalaureate (or a
foreign equivalent degree) followed by at least five years of progressive experience in the specialty.

While the beneficiary holds a foreign degree, the terms of the labor certification, however, state that a
foreign equivalent degree is not acceptable. The petitioner, through counsel, contends that the
petitioner’s indication on the labor certification that it would not accept a foreign educational equivalent
was simply an error. He asserts that the USCIS can nevertheless approve the preference petition and
confer the second preference visa classification. It is noted that the DOL regulation at 20 § 656.11(b)
prohibits the modification of labor certification applications filed after July 16, 2007. Although DOL
permits withdrawal of an erroneous application and the submission of a corrected one as long as
regulatory requirements and timeframes are met,’ counsel explains that the process has not been as
expeditious as anticipated and has handicapped petitioners. Counsel cites Matter of Healthamerica,
2006-PER-1 (BALCA, Jul. 18, 2006) as critical of the DOL’s own process.

However, USCIS must look to the job offer portion of the labor certification to determine the
required qualifications for the position. USCIS may not ignore a term of the labor certification, nor
may it impose additional requirements. See Madany, 696 F.2d at 1008; K.R.K. Irvine, Inc., 699 F.2d
at 1006; Stewart Infra-Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir.
1981). USCIS must examine “the language of the labor certification job requirements” in order to
determine what the petitioner must demonstrate that the beneficiary has to be found qualified for the
position. Madany, 696 F.2d at 1015. USCIS interprets the meaning of terms used to describe the
requirements of a job in a labor certification by “examin[ing] the certified job offer exactly as it is
completed by the prospective employer.” Rosedale Linden Park Company v. Smith, 595 F. Supp.
829, 833 (D.D.C. 1984)(emphasis added). USCIS’s interpretation of the job’s requirements, as
stated on the labor certification must involve “reading and applying the plain language of the [labor
certification]” even if the employer may have intended different requirements than those stated on
the form. Id. at 834 (emphasis added).

Moreover, counsel does not state how DOL precedent is binding in these proceedings. While 8
C.F.R. § 103.3(c) provides that precedent decisions of USCIS are binding on all its employees in the
administration of the Act, BALCA decisions are not similarly binding. Precedent decisions must be
designated and published in bound volumes or as interim decisions. 8 C.F.R. § 103.9(a).

On appeal, counsel asserts that the petitioner tested the labor market sufficiently to demonstrate the
unavailability of U.S. workers. Counsel maintains that the petitioner’s recruitment did not limit the
job opportunity to workers with a U.S. degree, nor did it dissuade individuals with foreign degrees
from applying. In support of this assertion, the petitioner submits copies of recruitment efforts,
including a copy of its job posting notice, copies of online ads from “Work in
as well as copies of newspaper ads from the

None of the recruitment materials indicate that a foreign equivalent

8See PERM FAQS, Fraud Rule-Round 2, U.S. Dept. of Labor, contained in the record. (Petitioner
Exhibit 10).
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degree is acceptable. Further, the record fails to include the petitioner’s recruitment report detailing
the number of applicants and reasons for rejection, nor does the petitioner provide copies of any
resumes of any applicants. Going on record without supporting documentary evidence is not
sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22
I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190
(Reg. Comm. 1972)). Undocumented assertions of counsel do not constitute evidence. Matter of
Obaigbena, 19 1&N Dec. 533, 534 (BIA 1988); Matter of Ramirez-Sanchez, 17 1&N Dec. 503, 506
(BIA 1980).

It 1s noted that the ETA Form 9089 that H.14 includes a statement that the employer will accept any
suitable combination of education, training, or experience. This “Kellogg” language is taken from
the regulation at 20 C.F.R. § 656.17(h)(4)(ii), which states:

If the alien beneficiary already is employed by the employer, and the alien does not
meet the primary job requirements and only potentially qualifies for the job by
virtue of the employer's alternative requirements, certification will be denied
unless the application states that any suitable combination of education, training, or
experience is acceptable.

This regulation was intended to incorporate the Board of Alien Labor Certification Appeals
(BALCA) ruling in Francis Kellogg, 1994-INA-465 and 544, 1995-INA 68 (Feb. 2, 1998) (en banc),
that "where the alien does not meet the primary job requirements, but only potentially qualifies for
the job because the employer has chosen to list alternative job requirements, the employer's
alternative requirements are unlawfully tailored to the alien's qualifications . . . unless the employer
has indicated that applicants with any suitable combination of education, training or experience are
acceptable." The statement that an employer will accept applicants with "any suitable combination
of education, training or experience" is commonly referred to as "Kellogg language."

The DOL would deny labor certification applications containing alternative requirements if Part H.
14 of the application did not contain the Kellogg language. Counsel asserts that this language is
applicable to the beneficiary’s possession of a combination of foreign equivalent educational
credentials and experience.

It is noted that two BALCA decisions have significantly weakened this requirement of the usage of
the required language. In Federal Insurance Co., 2008-PER-00037 (Feb. 20, 2009), BALCA held
that the ETA Form 9089 failed to provide a reasonable means for an employer to include the Kellogg
language on the labor certification. Therefore, BALCA concluded that the denial of the labor
certification for failure to write the Kellogg language on the labor certification application violated
due process. Also, in Matter of Agma Systems LLC, 2009-PER-00132 (BALCA Aug. 6, 2009),
BALCA held that the requirement to include Kellogg language did not apply when the alternative
requirements were "substantially equivalent” to the primary requirements.
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Given the history of the Kellogg language requirement, the AAO does not interpret this phrase to
mean that the employer would accept lesser or explicitly prohibited qualifications, such as the
acceptance of a foreign educational equivalency, other than the stated primary and alternative
requirements on the labor certification. This would make the actual minimum requirements of the
offered position difficult to discern, as it would render largely meaningless the stated primary and
alternative requirements of the offered position on the labor certification.

The petitioner failed to establish that the beneficiary possessed a U.S. bachelor’s degree in order to
qualify as an advanced degree professional and to meet the minimum requirements of the offered
position set forth on the labor certification. Therefore, the beneficiary does not qualify for second
preference visa classification as an advanced degree professional under section 203(b)(2) of the Act.

In visa petition proceedings, it is the petitioner’s burden to establish eligibility for the immigration
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 1&N Dec. 127, 128
(BIA 2013). Here, that burden has not been met.

ORDER: The appeal is dismissed.



