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the Administrative Appeals Office (AAO) on appeal. The petitioner had submitted a previous I-140 petition for
the beneficiary, which the director denied, and the AAO subsequently dismissed. The appeal will be dismissed.

approved by the Department of Labor, accompanied the petition. The director determined that the petitioner had
not established that it had the continuing ability to pay the beneficiary the proffered wage beginning on the
priority date of the visa petition and denied the petition accordingly.

On appeal, counsel submits a brief and additional evidence.

members of the professions.

The regulation at § C.F.R. § 204.5(g)(2) states, in pertinent part:

Statements.

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the priority date,
the day the Form ETA 750 was accepted for processing by any office within the employment system of the
Department of Labor. See 8 CFR. § 204.5(d). Here, the Form ETA 750 was accepted for processing on May 1,
2000. The proffered Wwage as stated on the Form ETA 750 is $350 a week, which amounts to $18,200 annually.

On the petition, the petitioner stated it was established in 1997, had seven employees and a gross annual income
of $155,873. With the petition, counse] submitted a cover letter, IRS Forms 1120, federal corporate income tax
returns for 2000 and 2001, as well as W-2 forms for th itioner’s employees for 2000 and 200]. Counsel stated
that the beneficiary would be replacing » an employee who recently had her second child and



services. In the documentation accompanying the motion, the petitioner submitted Forms 1099-MISC for five
workers that it identified as subcontractors. The petitioner also submitted W-2 forms for the tax year 2000 for four
employees. For the year 2000, the petitioner submitted twelve W-2 forms for its employees.

the need for additiona] skilled help, on a temporary basis. Counse] states that the petitioner’s business operations
increased dramatically in 2001, with over $100,000 paid in wages, tips and other compensation in that year.
Counsel submits W-3 Transmittal of Wwage and tax statements for 200] in support of her assertion. Counsel asserts

subcontractors were performing the same job and that ed, the petitioner’s evidence is not
persuasive. For example, two of the employees, i who were compensated by the
petitioner by means of Form 1099-MISC in 2000, were i mployees, as evidenced by their
2001 W-2 forms. The
addition, iti i is li i itioner’s present employee roster
as a masseuse ist. iti i was working
ry. With regard to the other three

they were terminat

Contrary to counsel’s assertion, the petitioner submitted IRS Form 1120, corporate income tax return, not Form
1040, for both 2000 and 2001.
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individuals compensated in 2000 b etitioner in jts cover letter appeared to stat
that these three individuals,*ﬂ0 ‘ H worked as cosmetologists.

a, 14 I&N Dec. 190 (Reg. Comm. 1972). There are also

both identified by the petitioner as
cosmetologists who worked for the petitioner for short periods of time, apparently in 2000. Although the.
petitioner in its 2001 tax return stated that it paid contract workers during the year, it submitted no Form 1099-
MISCs or other pay documentation to more substantively establish this assertion.

In determining the petitioner’s ability to pay the proffered wage during a given period, Citizenship and
Immigration Services (CIS) will first examine whether the petitioner employed and paid the beneficiary during
that period. If the petitioner establishes by documentary evidence that it employed the beneficiary at a salary
equal to or greater than the proffered wage, the evidence will be considered prima facie proof of the petitioner’s

v. Palmer, 539 F, Supp. 647 (N.D. 111 1982), aff'd, 703 F.2d 571 (7th Cir. 1983). Showing that the petitioner’s
8ross receipts exceeded the proffered wage is insufficient. Similarly, showing that the petitioner paid wages in
excess of the proffered wage is insufficient. In K.C.P. F, 0od Co., Inc. v. Sava, 623 F. Supp. at 1084, the court held
that CIS had properly relied on the petitioner’s net income figure, as stated on the petitioner’s corporate income
tax returns, rather than the petitioner’s gross income. The court specifically rejected the argument that the
Service, now CIS, should have considered income before expenses were paid rather than net income.

With regard to the petitioner’s net income in 2000 and 2001, the director only commented on the petitioner’s net
income in 2000, a period of time that included the priority date. While this is correct, the AAO will examine the
petitioner’s net income in both 2000 and 2001. As stated previously, the petitioner’s net income in 2000 was
$9,839, and in 2001, the petitioner’s net income is $0. Neither sum is sufficient to pay the proffered wage of
$18,200. Therefore the petitioner cannot establish its ability to pay the proffered Wwage based on its net income,
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available during that period, if any, added to the wages paid to the beneficiary during the period, if any, do not
equal the amount of the proffered wage or more, CIS will review the petitioner’s assets. In addition, the
petitioner’s total assets must be balanced by the petitioner’s liabilities. Otherwise, they cannot properly be
considered in the determination of the petitioner’s ability to pay the proffered wage. Rather, CIS will consider ner
current assets as an alternative method of demonstrating the ability to pay the proffered wage.

§ current assets and current liabilities.2 A
corporation’s year-end current assets are shown on Schedule L, lines 1(d) through 6(d). Its year-end current
liabilities are shown on lines 16(d) through 18(d). Ifa corporation’s end-of-year net current assets are equal to or
greater than the proffered wage, the petitioner is expected to be able to pay the proffered wage out of those net
current assets. The tax returns reflect the following information for the following years:

2000 2001
Taxable income? $ 9839 $ 0
Current Assets $ 3,880 $ 343
Current Liabilities $ 4,794 $ 6,682
Net current assets $ 914 $ -6,339

The petitioner has not demonstrated that it paid any wages to the beneficiary during 2001. In 2001, the petitioner
shows a taxable income of $0 and net current assets of -$6,339. Thus, the petitioner has not demonstrated the
ability to pay the proffered wage. Therefore, the petitioner has not established that it had the ability to pay the
proffered wage from the priority date to the present.

In examining the totality of the circumstances with regard to whether the petitioner has the ability to pay the

proffered wage, it is noted that the petitioner in 2001 added additional employees that appear to work on both a
full-time and part-time basis and the petitioner also increased its payroll. While these factors may not have

2 According to Barron’s Dictionary of Accounting Terms 117 (3" ed. 2000), “current assets” consist of items
having (in most cases) a life of one year or less, such as cash, marketable securities, inventory and prepaid

expenses. “Current liabilities” are obligations payable (in most cases) within one year, such accounts payable,
short-term notes payable, and accrued expenses (such as taxes and salaries). Id. at 118.

* Taxable income is the sum shown on line 28, taxable income before NOL deduction and special deductions,
IRS Form 1120, U S. Corporation Income Tax Return.
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activity. Counsel’s assertion with regard to the employment of one full-time person in lieu of numerous part-time
employees also appears reasonable.

In addition, it should be noted that the AAO in its previous decision erroncously identified the wages paid by the
petitioner in 2000 to its subcontractors. The AAO identified the wages of the subcontractors as $5,217.4 Although
the petitioner identified subcontracting costs at $10,152, based on the Forms 1044-MISC submitted by the
petitioner, the subcontracting costs in 2000 were $9,464.17. This sum, when combined with the petitioner
income for 2000 of $9.839, would be sufficient to cover the beneficiary’s proffered wage of $18,200.°
Nevertheless, as illustrated previously, the petitioner’s documentation of its subcontractors raises more questions

stated that it had paid $8,322 in 2001 to compensate non-employees, the petitioner did not submit any Forms
1099-MISC to further substantiate this assertion. In addition, the combination of the petitioner’s non-employee
compensation of $8,322 with the petitioner’s negative net income in 2001 or net current assets of -$6,339 would
not be sufficient to pay the proffered wage during 2001.

As stated previously, the documentation of the replacement of a former employee by the beneficiary can be a
valid means of establishin € petitioner has sufficient financia) resources to pay the proffered wage. It is
noted that, ifﬂ the full-time employee that the beneficiary would replace, did not work the
entire year, her yearly salary would be equal, if not higher, than the proffered wage. However, as stated
previously, the petitioner’s mere assertion that such a replacement possibility exists in 2001 is not sufficient

evidence to establish the titioner’s ability to pay the proffered wage. In addition, the petitioner submitted a
Form W-2 for #hat established that she earned $17,371 in 2001. Thus, this money would not

to pay the beneficiary the proffered wage in 2001.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 US.C. § 1361.
The petitioner has not met that burden.

ORDER: The appeal is dismissed.

It is not clear how the AAQ arrived at this figure for subcontracted work in tax year 2000 in its previous
dismissal.
> The combination of the petitioner’s 2000 nhon-employee compensation of $9,464.17 and the petitioner’s net
income of $9,838 equals $19,303.17.



