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DISCUSSION: The Acting Director, Vermont Service Center, denied the preference visa petition that is
now before the Administrative Appeals Office on appeal. The appeal will be dismissed.

The petitioner is a health care staffing service. It seeks to employ the beneficiary permanently in the United
States as a registered nurse. As required by statute, a Form ETA 750, Application for Alien Employment
Certification accompanied the petition. The Acting Director determined that the petitioner had not
established that it had the continuing ability to pay the beneficiary the proffered wage beginning on the
priority date of the visa petition and denied the petition accordingly.

On appeal, the petitioner submits a brief and additional evidence.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A)),
provides for granting preference classification to qualified immigrants who are capable, at the time of
petitioning for classification under this paragraph, of performing skilled labor (requiring at least two years
training or experience), not of a témporary nature, for which qualified workers are not available in the United
States.

Section 203(b)(3)(A)(ii) of the Immigration and Nationality Act (the Act), 8 US.C. § 1153(b)(3)(AXGi),
provides for granting preference classification to qualified immigrants who hold baccalaureate degrees and
are members of the professions.

The regulation at 8 C.F.R. § 204.5(g)(2) states, in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an employment-
based immigrant which requires an offer of employment must be accompanied by evidence
that the prospective United States employer has the ability to pay the proffered wage. The
petitioner must demonstrate this ability at the time the priority date is established and
continuing until the beneficiary obtains lawful permanent residence. Evidence of this ability
shall be in the form of copies of annual reports, federal tax returns, or audited financial
statements.

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the priority
date, the day the completed, signed petition, including all initial evidence and the correct fee, was filed with
CIS. See 8 CF.R. § 204.5(d). Here, the petition was filed with CIS on March 1, 2004. The proffered wage
as stated on the Form ETA 750 is $42,000 per year.

On the petition, the petitioner stated that it was established during 2002 and that it employs eight workers.
The petition states that the petitioner’s gross annual income is $500,000. In the space reserved on the petition
for the petitioner’s net annual income the petitioner inserted “N/A.” On the Form ETA 750, Part B, the
petitioner did not indicate that it had employed the beneficiary. The petition indicates that the petitioner will

employ the beneficiary in Piscataway, New Jersey. The Form ETA 750 indicates that the petitioner will
employ the beneficiary in the “New Jersey Area.”
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In support of the petition, the petitioner submitted the 2002 Form 11208, U.S. Income Tax Return for an S
Corporation, of *LSI). That return shows that LSI declared a loss of $47.210
as its ordinary income during that year. The corresponding Schedule L shows that at the end of that year LSI

had $5,155,847 in current assets and $3,485,525 in current liabilities, which yields net current assets of
$1,670,322.

The petitioner also submitted a letter, dated February 23, 2004, on the petitioner’s letterhead. That letter
states that the petitioner has an estimated gross annual income’ of $500,000 for 2004. That letter refers to the
petitioner variously as The nd as The Medical Staffing Healthcare Division of
LSI. This office notes that the petitioner 1s

Because the evidence submitted was insufficient to demonstrate the petitioner’s continuing ability to pay the
proffered wage beginning on the priority date, the Vermont Service Center, on June 1, 2004, requested
additional evidence of that ability.

In response the petitioner provided, (1) a letter, dated December 10, 2003, from an accountant, (2) copies of
the petitioner’s formation documents, (3) monthly bank statements pertinent to accounts of the petitioner, “)
copies of various contracts that are described further below, (5) copies of payroll transmittals showing wages
the petitioner paid during various pay periods, and (6) a letter, dated J uly 19, 2004, from the petitioner.

The December 10, 2003 accountant’s letter states that the petitioner is a single member limited liability
company owned by LSI. That letter continues that for tax purposes the petitioner is a nonentity whose
income is reported on the corporate income tax return of LSI.

One of the contracts provided is an agreement by a subsidiary of the New Jersey Hospital Association to act
as a liaison between healthcare organizations and the petitioner. The relevance of that document to the
petitioner’s continuing ability to pay the proffered wage beginning on the priority date is unclear. That
document will not be discussed further.

Another contract is between the petitioner and_ (BMC) of Paramus, New Jersey. That

contract indicates that the petitioner will refer nurses or other health care professionals to BMC and that BMC
will either make them employees; utilize their services as contract workers and pay the petitioner for their
services; or utilize them as contract workers for a trial period and then employ them. That contract does not
stipulate any number of nurses that BMC is obliged to employ pursuant to that agreement. The contract
specifies that it may be terminated with 30 days notice.

* The petitioner was projecting its 2004 gross income during February 2004. Such projections, without supporting

evidence, are insufficient to demonstrate the petitioner’s ability to pay the proffered wage.
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Two contracts are between the petitioner and _ of Delhi, New York; and -

of Endwell, New York. Pursuant to those agreements the clients would pay set hourly fees
to the petitioner for nurses placed with them, although the agreements do not specify any minimum number of
nurses they will employ pursuant to that arrangement. Each contract specifies that it may be terminated with
30 days notice.

Another contract is between the petitioner and | ] ] JEEEME of Piscataway New Jersey. That contract
calls for the petitioner to provide an unspecified number of nurses to IR . but does not specify

whether those nurses would become employees of the petitioner or of _

The petitioner’s July 19, 2004 letter states that the petitioner is a single member LLC and a subsidiary of LSI.
That letter further states that for income tax purposes the petitioner is considered a non-entity and that its
revenue and expenses are therefore reported on LSI’s consolidated tax returns, but adds that the petitioner’s
total 2003 revenue was $72,000.

In that letter the petitioner also provided a list of its employees. On the date of that letter the petitioner
employed a vice president, an occupational therapist, two physical therapists, and two registered nurses. The
petitioner stated that both of its nurses are new employees and that “only one of them worked during the last
year qualifies for filing taxes and has W-2.” The petitioner noted that placing nurses with end users is a slow
process, and that each of its prospective nurse employees has at least two job offers.

The Acting Director denied the petition on October 26, 2004. The Acting Director noted that the net current
assets of LSI were sufficient to pay 39 times the wage proffered in this case. The Acting Director also noted,
however, that more than 39 alien worker petitions submitted by the petitioner had already been approved.
The Acting Director noted that the record did not indicate what additional expenses would be incurred in the
petitioner’s employing additional nurses to generate additional revenue and that the contracts submitted do
not compel the petitioner’s clients to employ any specific number of nurses. The Acting Director determined
that the evidence submitted did not establish that the petitioner had the continuing ability to pay the proffered
wage beginning on the priority date.

On appeal, the petitioner asserts that the service center failed to issue a request for evidence prior to denying
the petition. This office notes that the service center issued a request for evidence in this matter on June 1,
2004.

The petitioner states that the “core business” of LSI is “placing . . . professionals in contract-to-hire and
permanent full-time positions with leading companies across the world. The petitioner states that LSI wholly
owns the petitioner, and that during 2003 LSI had gross revenue of $17,759,443 and a salary and wage
expense of $10,685.541. The petitioner states that LSI’s gross revenue and wage expense show the
petitioner’s ability to pay the proffered wage. The petitioner further states that the contracts submitted, “will
ensure that we generate sufficient revenues and income to be pay [sic] our employees’ salaries.

The petitioner notes that a May 4, 2004 memorandum from CIS’s Associate Director of Operations states,
“CIS adjudicators should make a positive ability to pay determination [if] the initial evidence reflects that the
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»”

petitioner’s net current assets are equal to or greater than the proffered wage.
therefore, the petition in the instant case should be approved.

The petitioner asserts that,

The petitioner further argues that LSI’s gross revenues and its annual salary and wage expense show that the
service center should have exercised favorable discretion and found that the magnitude of the petitioner’s
operations shows the ability to pay the proffered wage.

With the appeal the petitioner provides (1) copies of LSI’s 1999, 2000, 2001, and 2003 tax returns, (2) copies
of LSI's financial statements for various periods, (3) evidence pertinent to a credit line extended to LSI by a
commercial lender, (4) a copy of a form containing financial information pertinent to LSI’s owners and

submitted to that commercial lender, (5) copies of additional LS]I bank statements, (6) a letter, dated August
20, 2004, from —(PBC), (7) an undated letter from PBC
addressed To Whom It May Concern, (8) two letters of recommendation from the petitioner’s clients, (9)
copies of various contracts that are described further below, (10) web content from the site of the New Jersey
Hospital Association, (11) a copy of the petitioner’s lease, (12) certificates showing that the petitioner is a
member of the New Jersey Hospital Association, and (13) Web content pertinent to some of the petitioner’s

clients indicating that they are attempting to hire additional nurses.

The additional tax returns submitted show financial data of LSI. The compiled financial statements provided
show financial data for LSI and its affiliates. Only the compiled balance sheets submitted shows segregated
financial data for the petitioner, GG No copies of annual reports, federal tax returns,
or audited financial statements for the petitioner are in the record.

Four of the contracts provided are between| I and [N P2k Pleasant Nursing Home,
St. Mary Medical Center, and Nazareth Hospital. No evidence in the record suggests that any of the parties to
those contracts are related to the petitioner. The relevancy of those contracts to any issue before this office is
unclear and they will not be further addressed.

Another contract is between the petitioner and PBC. Pursuant to the terms of that agreement PBC will refer
registered nurses or other healthcare professionals to the petitioner for placement and receive one-half of the
gross margin paid to the petitioner for that placement. The relevance of that document to the petitioner’s
continuing ability to pay the proffered wage beginning on the priority date is unclear.

Other contracts are between the petitioner and _ of Piscataway, New

Jersey, of Bronx, New York; [ GGG
of New Hope, Pennsylvania; || of Patterson, New Jersey; | NG

I of Brooklyn, New York; of NY, NJ, LLC; and NN ¢
Philadelphia, Pennsylvania. Pursuant to those agreements the clients would pay set hourly fees to the
petitioner for nurses placed with them,’ although the agreements do not specify any minimum number of

nurses they will employ pursuant to that arrangement. Each contract specifies that it may be terminated with
30 days notice.

> In some cases the client would not be the end user of the nurses’ services, but would place them with an end-user.
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One of the contracts is between the petitioner and _ It licenses the petitioner to use the business
nam_ in India and other countries that might be subsequently designated and to sublicense
other companies to use that business name. Another four contracts in the record are for sublicensure by the
petitioner of the business nam to_companies operating in India and Bangladesh. The
petitioner also provided documents showing tha offers preparatory classes for nursing licensure

tests. The relevance of those documents to the pet: 1oner’s continuing ability to pay the proffered wage
beginning on the priority date is unknown and those documents will not be considered further.

Another contract is between the petitioner and F of Piscataway New Jersey. That contract
calls for the petitioner to provide an unspecified number of nurses to || N | I but does not specify

whether those nurses would become employees of the petitioner or g |

The December 10, 2003 accountant’s letter states that the petitioner is a single member limited liability
company owned by LSI. That letter continues that for tax purposes the petitioner is a nonentity whose
income is reported on the corporate income tax return of LSI. The personal financial statement of LSI’s
owners indicates that it was prepared for the commercial lender who issued LSI a line of credit.

The August 20, 2004 letter from PBC is addressed to the petitioner and indicates that PBC then had 25
nursing positions available at four Pennsylvania health care facilities and would refer any registered nurses
the petitioner had available to those positions. The undated letter from PBC also indicates that it then had
contracts to place 25 nurses at the four Pennsylvania medical facilities and would be happy to place nurses
“from the inventory of [the petitioner]” in those positions.*

The May 4, 2004 memorandum relied upon by the petitioner does not support a finding that the petition
should have been approved. The memorandum does state that the petition should be approved if the
petitioner’s net current assets exceed the proffered wage.’ That memorandum did not consider the
circumstances of the instant case, in which the petitioner has filed multiple petitions. The petitioner must
show the ability to pay the wages proffered to each of the beneficiaries of pending petitions, not merely the
wage of the instant beneficiary.

Finally, the petitioner argues, citing LSI’s revenue and expenses, that the magnitude of the petitioner’s
operations is such that the service center should have found that the petitioner has the ability to pay the
proffered wage, notwithstanding that the returns may not show that ability.

If the evidence demonstrated that the petitioner, itself, was a large operation, with large revenues and a large
number of employees, then this office might find that it had the ability to pay the proffered wage of a single
new employee, or even several new employees. Although CIS will not consider gross income without also
considering the expenses that were incurred to generate that income, the overall magnitude of the entity’s

* This letter and the previously described contract between the petitioner and PBC show that the petitioner and PBC
utilize the same pool of nurses, as needed, rather than that PBC can be counted upon to employ any particular number of
the petitioner’s nurses.

* As is discussed further below, the net current assets shown on the tax returns submitted are not necessarily those of the
petitioner.
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business activities should be considered when the entity’s ability to pay is marginal or borderline. See Matter
of Sonegawa, 12 1&N Dec. 612 (Reg. Comm. 1967).

In the instant case, however, the petitioner has not demonstrated that the petitioner itself has large revenues.
Further, the petitioner has petitioned for more than 100 new workers. This office finds that the evidence in
the instant case does not demonstrate that the petition should be approved based on the magnitude of the
petitioner’s operations.

The petitioner’s credit line is of no relevance. The petitioner must show the ability to pay the proffered wage
out of its own funds, rather than out of the funds of a lender. The petitioner can temporarily use the credit line
in the event of an interruption in payments from its clients, but that does not obviate the petitioner’s
obligation to demonstrate the ability to pay the proffered wage itself on a permanent basis. A line of credit, or
any other indication of available credit, is not an indication of a sustainable ability to pay a proffered wage. The
credit available to the petitioner is not, therefore, part of the calculation of the funds available to pay the proffered
wage during the course of, for instance, a calendar year.

The bank statements submitted are similarly of no relevance. First, bank statements are not among the three
types of evidence, enumerated in 8 C.F.R. § 204.5(g)(2), which are the requisite evidence of a petitioner's
ability to pay a proffered wage. While this regulation allows additional material “in appropriate cases,” the
petitioner has not demonstrated that the evidence required by 8 CF.R. § 204.5(g)(2) is inapplicable or that it
paints an inaccurate financial picture of the petitioner. Second, bank statements show the amount in an
account on a given date, and cannot show the sustainable ability to pay a proffered wage. Third, no evidence
was submitted to demonstrate that the funds reported on the petitioner’s bank statements somehow reflect
additional available funds that were not reflected on its tax returns.

The unaudited financial statements submitted cannot be used to demonstrate the petitioner’s ability to pay the
proffered wage. The regulation at 8 C.F.R. § 204.5(g)(2) makes clear that where a petitioner relies on
financial statements to demonstrate its ability to pay the proffered wage, those financial statements must be
audited. The financial statements submitted were produced pursuant to a compilation rather than an audit.
Financial statements produced pursuant to a compilation are the representations of management compiled into
standard form. The unsupported representations of management are not reliable evidence and are insufficient
to demonstrate the ability to pay the proffered wage.

The petitioner cites various financial statistics from the tax return of LSI and asserts that they show the
petitioner’s ability to pay the proffered wage. In the decision of denial the Acting Director appears to have
considered those figures to be relevant to the petitioner’s ability to pay the proffered wage. This office
disagrees.

The petitioner is a limited liability company (LLC). An LLC is taxed as a partnership and generally reports
income and expenses on a Form 1065, U.S. Return of Partnership Income. In this case the petitioner reports
its income and expenses unsegregated from its owner’s income and expenses on its owner’s consolidated
corporate return. The petitioner’s accountant states that the petitioner is therefore a “nonentity.” Asan LLC,
however, the petitioner is a legal entity separate and distinct from its owners. See Matter of M, 8 1&N Dec. 24
(BIA 1958; AG 1958). The debts and obligations of the petitioner are not the debts and obligations of the owners
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or anyone else, notwithstanding that the petitioner reports its income and expenses on its owner’s consolidated tax
return. Without additional evidence and authority in support of the accountant’s assertion that the petitioner is not
a separate entity, this office will treat 1.SI and the petitioner as separate entities.

Because an LLC is a separate and distinct legal entity from its owners and shareholders, and the owners and
others are not obliged to pay its debts, the income and assets of the owners and others and their ability, if they
wished, to pay the company’s debts and obligations, are irrelevant to this matter. Nothing in the governing
regulation, 8 C.F.R. § 204.5, permits CIS to consider the financial resources of individuals or entities with no
legal obligation to pay the wage. Sitar v. Ashcroft, 2003 WL 22203713 (D.Mass. Sept. 18, 2003). The assets
of the petitioner’s shareholders or of other enterprises cannot be considered in determining the petitioner’s
ability to pay the proffered wage. See Matter of Aphrodite Investments, Ltd., 17 1&N Dec. 530 (Comm.
1980). The petitioner must show the ability to pay the proffered wage out of its own funds. The income and
assets of the petitioner’s owner should not have been considered by the Acting Director in determining the
petitioner’s continuing ability to pay the proffered wage beginning on the priority date and will not be
considered by this office.

In determining the petitioner's ability to pay the proffered wage during a given period, CIS will examine
whether the petitioner employed the beneficiary during that period. If the petitioner establishes by
documentary evidence that it employed the beneficiary at a-salary equal to or greater than the proffered wage,
the evidence will be considered prima facie proof of the petitioner’s ability to pay the proffered wage. In the
instant case, the petitioner did not establish that it employed and paid the beneficiary.

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal to the
proffered wage during a given period, the AAO will, in addition, examine the net income figure reflected on
the petitioner's federal income tax return or its audited financial statements, without consideration of
depreciation or other expenses. CIS may rely on federal income tax returns to assess a petitioner’s ability to
pay a proffered wage. Elatos Restaurant Corp. v. Sava, 632 F.Supp. 1049, 1054 (S.D.N.Y. 1986) (citing
Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d 1305 (9th Cir. 1984)); see also Chi-Feng Chang v.
Thornburgh, 719 F.Supp. 532 (N.D. Texas 1989); K.C.P. Food Co., Inc. v. Sava, 623 F.Supp. 1080 (S.D.N.Y.
1985); Ubeda v. Palmer, 539 F.Supp. 647 (N.D. I11. 1982), aff'd, 703 F.2d 571 (7th Cir. 1983).

Showing that the petitioner’s gross receipts exceeded the proffered wage is insufficient. Similarly, showing
that the petitioner paid total wages in excess of the proffered wage is insufficient. In K.C.P. Food Co., Inc. v.
Sava, 623 F. Supp. at 1084, the court held that the Immigration and Naturalization Service, now CIS, had
properly relied on the petitioner's net income figure, as stated on the petitioner's income tax returns, rather
than the petitioner's gross income. The court specifically rejected the argument that CIS should have
considered income before expenses were paid rather than net income. Finally, no precedent exists that would
allow the petitioner to add back to net cash the depreciation expense charged for the year. Chi-Feng Chang at
537. See also Elatos Restaurant, 623 F. Supp. at 1054.

The proffered wage is $42,000 per year. The priority date is March 1, 2004.

In the instant case the petitioner provided no copies of annual reports, federal tax returns, or audited financial
statements of its own. The petitioner urges, however, that the contracts provided “and the revenue they

guarantee for the petitioner, will ensure that it has sufficient income to pay the beneficiary’s [sic] their
salaries.”
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The contracts provided, however, do not demonstrate that any of the companies with whom the petitioner
contracts are obliged to employ any of the petitioner’s nurses. Further, they may unilaterally elect to cancel
their contracts with the petitioner with 30 days notice. This office finds that the contracts provided do not,
contrary to the petitioner’s assertion, guarantee it any revenue at all.

The petitioner provided no copies of annual reports, federal tax returns, audited financial statements or any
other reliable evidence of its ability to pay additional wages. Therefore the petitioner has failed to
demonstrate its continuing ability to pay the proffered wage beginning on the priority date and the petition
was correctly denied on that basis.

The record in this matter raises additional issues that were not addressed in the decision of denial.

The regulations at 20 C.F.R. §§ 656.22(b)(2) and 656.20(g)(3) indicate that notice of the job offered must be
posted at the location of intended employment unless the position is represented by collective bargaining.
The record in this case contains no indication that collective bargaining represents the petitioner’s employees.
The notice of the proffered position states that it was posted from July 7, 2004 to July 22, 2004, but does not
state where it was posted. '

Further, both the Form ETA 750 and the Form 1-140 petition in this matter state that the beneficiary would be
employed in Piscataway, New Jersey. The balance of the record indicates, however, that the location at
which the beneficiary would be employed, and even the state in which the beneficiary would be employed,
has not yet been determined.’®

The petitioner is obliged to demonstrate that it posted the notice of the proffered position in accordance with
the regulations and that the Form ETA 750, if approved, would be valid for employment of the alien at the
site of her intended employment. Because those issues formed no part of the basis of the decision of denial,
this office declines to base this decision, even in part, on those grounds. If the petitioner seeks to overcome
this decision on motion, however, it should include a discussion of both of those issues.

That the location at which the petitioner would employ the beneficiary is unknown complicates the
determination of whether the petitioner proposes to employ her at the prevailing wage for nurses in the area of
intended employment as required by 20 C.F.R. §656.40. This, again, raises the question of whether the labor
certification, if approved, would be valid at the location at which the petitioner would subsequently employ
the beneficiary. Again, this office declines to base this decision, in whole or in part, on this ground. If the
petitioner seeks to overcome this decision on motion, however, it should include a discussion of this issue.

Further still, some of the contracts between the petitioner and end-users indicate that the end-users may

themselves hire nurses referred by the petitioner and pay a referral fee. The regulation at 20 C.F.R. § 656.3
states:

Employer means a person, association, firm, or a corporation which currently has a location
within the United States to which U.S. workers may be referred for employment, and which

¢ None of the petitioner’s contracts are with health care providers in Piscataway and not all of the petitioner’s contracts
are with health care providers in New Jersey.
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proposes to employ a full-time worker at a place within the United States or the authorized
representative of such a person, association, firm, or corporation.

Petitions for alien workers to be contracted to end-users were considered in Matter of Smith, 12 1&N Dec. 772
(Dist. Dir. 1968). In Smith, a secretarial shortage resulted in the petitioner providing a continuous supply of
temporary secretaries to third-party clients. The petitioner in Smith guaranteed a British secretary permanent,
full-time employment with its firm for 52 weeks a year with “fringe benefits.” The district director
determined that since the petitioner was providing benefits; directly paying the beneficiary’s salary; making
contributions to the employee’s social security, workmen’s compensation, and unemployment insurance
programs; withholding federal and state income taxes; and providing paid vacation and group insurance, it
was the actual employer of the beneficiary. Id. at 773. Additionally, the petitioner in Smith guaranteed the
beneficiary a minimum 35-hour work week, even if the secretary was not assigned to a third-party client’s
worksite, and an officer of the petitioning company provided sworn testimony that the general secretarial
shortage in the United States resulted in the fact that the petitioner never failed to provide full-time
employment over the past three years. /d.

Two cases falling under the temporary nonimmigrant H-1B and H-2B visa programs also provide guidance
concerning the temporary or permanent nature of employment offers. In Matter of Ord, 18 1&N Dec. 285
(Reg. Comm. 1992), a firm sought to utilize the H-1B nonimmigrant visa program and temporarily outsource
its aeronautical engineers on a continuing basis with one-year contracts. The regional commissioner
determined that permanent employment is established when a constant pool of employees are available for
temporary assignments. Id. at 287. Additionally, Ord held that the petitioning firm was the beneficiary’s
actual employer because it was not an employment agency merely acting as a broker in arranging
employment between an employer and job seeker, but retained its employees for multiple outsourcing
projects. Id. at 286. Likewise, Matter of Artee, 18 I&N Dec. 366 (Comm. 1982), also addresses the issue of
an employment offer’s temporary or permanent nature. The commissioner held that the nature of the
petitioner’s need for duties to be performed must be assessed in order to ascertain the temporary or permanent
aspect of an employment offer. In Arree, the petitioner was seeking to utilize the H-2B program to employ
machinists temporarily to be outsourced to third party clients. The commissioner referenced the occupational
shortage of machinists in the U.S. economy to determine that the nature of the employment offered was
permanent and not temporary. Id. at 366. The commissioner stated the following:

The business of a temporary help service is to meet the temporary needs of its clients. To do
this they must have a permanent cadre of employees available to refer to their customers for
the jobs for which there is frequently or generally a demand. By the very nature of this
arrangement, it is obvious that a temporary help service will maintain on its payroll, more or
less continuously, the types of skilled employee most in demand. This does not mean that a
temporary help service can never offer employment of a temporary nature. If there is no
demand for a particular type of skill, the temporary help service does not have a continuing
and permanent need. Thus a temporary help service may be able to demonstrate that in
addition to its regularly employed workers and permanent staff needs it also hired workers
for temporary positions. For a temporary help service company, temporary positions would
include positions requiring skill for which the company has a non-recurring demand or
infrequent demand. 1d. at 367-368.
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These precedent cases, considered together, establish that an agency that refers workers may qualify as those
workers’ employer within the meaning of 20 C.F.R. § 656.3. To do so, however, it must be the beneficiary’s
actual employer, rather than referring potential employees to other employers for a fee. Some of the contracts
in the instant case indicate that workers referred pursuant to those contracts would continue on the petitioner’s
payroll. Other contracts make equally clear that workers referred pursuant to those contracts would, or might,
become employees of the end-user, not the petitioner. Workers whom the petitioner anticipates referring,
rather than employing, are not eligible for the instant visa category.

Further, the record does not make clear whether the petitioner proposes to pay the beneficiary for full-time
employment regardless of whether it is able to utilize her services full-time, or anticipates paying only from
those hours during which it was able to place the beneficiary.

The petitioner is not permitted, under the instant visa category, to maintain a pool of workers whose pay is
conditional upon their placement with a health care provider. By filing a petition pursuant to the instant visa
category the petitioner is stating that it will employ the beneficiary full-time, and the petitioner must
guarantee the beneficiary full-time and pay it even if full-time employment is unavailable.

The burden of proof in these proceedings rests solely upon the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.



