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DISCUSSION: The Immigrant visa petition was denied by the director of the Vermont Service Center and is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner is a hospital. Tt seeks to permanently employ the beneficiary in the United States as a
registered nurse. The petitioner asserts that the beneficiary qualifies for blanket labor certification pursuant to
20 C.FR. § 656.10, Schedule A, Group I. The director denied the petition after determining that the
beneficiary was not qualified for the position as there was no evidence of a CFGNS certificate or unrestricted
state license to practice nursing issued to the beneficiary.

The petitioner is considered self-represented since its prior counsel of record is not currently practicing law,

On appeal, counsel submits a brief and copies of evidence formerly submitted into the record of proceeding as
well as a piece of new evidence, namely, a posting notice. Counsel states, in part, that the beneficiary does
not need to produce proof of a CFGNS certificate, state license, or verification of passing the NCLEX-RN
examination because Citizenship and Immigration Services (CIS) and its predecessor approved other cases

b

Section 203(b)(3) of the Immigration and Nationality Act (the “Act”), 8 US.C. § 1153(b)(3), provides for the
granting of preference classification to qualified immigrants who are capable, at the time of petitioning for
classification under this paragraph, of performing skilled or unskilled labor, not of a temporary or seasonal
nature, for which qualified workers are not available in the United States. This section also provides for the
granting of preference classification to qualified immigrants who hold baccalaureate degrees and are members
of the professions.
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2. Evidence that notice of filing the Application for Alien Employment Certification was provided to the
bargaining representative or the employer’s employees as prescribed in 20 C.F.R. § 656.20(g)(3).

license to practice nursing in the state of intended employment pursuant to 20 C.F R. §656.10. In response,
counsel submitted a letter requesting additional time to respond to the request for evidence.

Almost two weeks past the deadline for a Tesponse, counsel responded to the director’s request for evidence. In
response to the request for proof of the beneficiary’s qualifications, counsel stated the following:

The reason is that the [Immigration & Nationality Act] and [CIS] regulations do not require that
the beneficiary present CGFNS, the visa screen, TWE, TSE, or TOEFL prior to an appearance at
either the Consulate where the beneficiary is being interviewed for issuance of an iImmigrant visa,
or at [a CIS] office during an adjustment interview.

arguments in response to the director S request for evidence. He also quotes from a memorandum issued by CIS,
dated December 20, 2002, and signed by _ Acting Assistant Commissioner, Office of
Adjudications, as further evidence that CIS and the Center Director were routinely approving I-140 petitions for
registered nurses, based on memoranda and policy formation,

One of the first issued raised by counsel is an estoppel argument. Counsel asserts that the petitioner relied upon
past approvals of petitions that lacked evidence of the beneficiary’s qualifications and invested time and money in
its current cases. Thus, although counsel asserts that whether or not estoppel in this case should be applied is a
question for another forum, he asserts that equity favors the petitioner. The AAO, like the Board of Immigration



Secretary of the United States Department of Homeland Security. See DHS Delegation Number 0150.1 (effective
March 1, 2003); see also 8 CFR. § 2.1 (2004). The jurisdiction of the AAO is limited to those matters described
at 8 CF.R. § 103.1(HB)(E)(ii) (as in effect on February 28, 2003). Accordingly, the AAO has no authority to
address the petitioner's equitable estoppel claim.

Counsel’s assertion that CIS must approve cases in error because cases were approved in the past lacks

appeals and a district court. Even if a service center director had approved the immigrant petitions on behalf of
the beneficiary, the AAO would not be bound to follow the contradictory decision of a service center. Louisiang
Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D. La)), aff'd, 248 F.3d 1139 (5th Cir. 2001), cert. denied,
122 8.Ct. 51 (2001).

processing or adjustment of status scenario, it also clearly sanctions CIS to ascertain the beneficiary’s
qualifications in the Schedule A context during the 1-140 stage. Counsel quotes letters during the context of
temporary regulatory change and a cable from a different administrative agency — neither of which constitutes
established policy. F urthermore, letters and correspondence issued by the Office of Adjudications are not binding
on the AAO. Letters written by the Office of Adjudications do not constitute official CIS policy and will not be
considered as such in the adjudication of petitions or applications. Although the letter may be useful as an aid in

The record reflected that the beneficiary possessed no license or CGFNS €Xamination results at the priority date.
A petition may not be approved if the beneficiary was not qualified at the priority date, but expects to become
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eligible at a subsequent time. Matter of Katighak, 14 1&N Dec. 45, 49 (Comm. 1971). The statute relates
eligibility for the Immigrant visa to the status of the labor certification at the date of the I-140 petition for
classification, the priority date. See 203(b)(3)(C) of the Act, 8 US.C. § 1153(b)(3)(C). Department of Labor
regulations limit the petitioner’s alternatives for Schedule A under the ETA 750 to the beneficiary’s state license or
successful CGFNS examination results. See 20 C.F.R. § 656.22 (c)(2). The petitioner applies for labor certifications
for Schedule A occupations directly to CIS, and the Department of Labor does not review them. Hence, regulations
authorize CIS officers to determine the petitioner’s compliance. See 20 C.F.R. 8§ 656.22(a) and (e), § 656.20(c), and
8CFR.§§ 204.5(a)(2), (d), and (g)(1).

1025, 1043 (E.D. Cal. 2001), aff'd. 345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 . 9(2d
Cir. 1989)(noting that the AAO reviews appeals on a de novo basis).

Under 20 C.FR. § 656.20, the regulations require the following:
In applications filed under 656.21 (Basic Process), 656.21a (Special Handling) and 656.22 (Schedule A),
the employer shall document that notice of the filing of the Application for Alien Employment

Certification was provided:

(1) To the bargaining Tepresentative(s) (if any) of the employer



20 CFR 1903.2(a).
On appeal, counsel states the following:

The position was not posted. However, there is a union that represents the workers in the position that
the beneficiary will fill, and the union representative was informed by letter of the petitioner. [ have
attached as Exhibit 5 2 copy of the letter.

(Emphasis in original). At the outset, it is noted that without documentary evidence to support the claim, the
assertions of counsel will not satisfy the petitioner's burden of proof. Matter of Obaigbena, 19 1& N Dec. 533, 534
(BIA 1988); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). However, the merits of the posting
notice need not be scrutinized for the reasons discussed below.'

The regulations affirmatively require a petitioner to establish eligibility for the benefit it is seeking at the time the
petition is filed. See 8 C.F -R. §103.2(b)( 12). A petition may not be approved if the beneficiary was not qualified
at the priority date, but €Xpects to become eligible at a subsequent time. Matter of Katigbak, 14 1&N Dec. at 49,
Additionally, the posting notice fails to conform to the regulatory requirements delineated at 20 CF.R. § 656.20.

The petitioner did not provide attestation or proof that it posted the notice for ten days outside of its personnel office,
It is unclear that the petitioner established eligibility for the benefit at the time of filing. The purpose of requiring the

tItis noted, for the record of proceeding, however, that counsel attached a copy of a posting notice, not a letter
to a union representative.

? See the Immigration Act of 1990, Pub.L. No. 101-649, 122(b)(1), 1990 Stat. 358 (1990); see also Labor
Certification Process for the Permanent Employment of Aliens in the United States and Implementation of the
Immigration Act of 1990, 56 Fed. Reg. 32,244 (July 15, 1991).



