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DISCUSSION: The director denied the preference visa petition. The Administrative Appeals Office (AAQ)
dismissed a subsequent appeal. The matter is now before the AAO on motion. The motion will be dismissed.

The AAO dismissed the appeal on December 16, 2003. In the dismissal of the petitioner's appeal, the AAO stated
that although the petitioner appeared to have sufficient funds to establish its ability to pay the proffered salary
from 1997 to the present, based on its negative gross income in 1996, the petitioner had not established this ability
as of the priority date, namely, November 19, 1996. On January 16, 2004, Citizenship and immigration Services
(CIS) received a letter from the attorney of record asking that new evidence be considered so that the previous
CIS decision could be reconsidered. Counsel stated that the new evidence was proof of the beneficiary's wages of
$10,070 in 1996. Counsel stated that the evidence was attached to his letter as Exhibit 1. However, no such
exhibit or documentation as to the beneficiary's employment in 1996 is found in the record. Counsel also asserts
in his letter that is unfair that CIS would request the petitioner's ability to pay the proffered wage for the entire
vear of 1996.

According to 8 C.F.R. § 103.5(a}(2), a motion to reopen must state the new facts to be provided and be supported by
affidavits or other documentary evidence. According to 8 C.F.R. § 103.5(a){3), a motion to reconsider must state the
reasons for reconsideration and be supported by any pertinent precedent decisions to establish that the decision was
based on an incorrect application of law or CIS policy. In the instant petition, the petitioner has not filed a proper
motion to reopen or reconsider. As stated previously, the petitioner's request was not accompanied by any new
evidence. Counsel also submitted no pertinent precedent decisions to support his contention that the CIS examination
of the petitioner's ability to pay the proffered wage for the entire year of 1996 was unfair.

A request for motion must meet the regulatory requirements of a motion to reopen or reconsider at the time it is filed.
The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not met that burden. The motion to reopen or reconsider the proceedings is dismissed. The
director’s decision shall stand.

ORDER: The motion is dismissed.



