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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and is now
before the Administrative Appeals Office on appeal. The appeal will be dismissed.

The petitioner is a Mexican restaurant. It seeks to employ the beneficiary permanently in the United States as
a Mexican specialty cook. As required by statute, the petition is accompanied by a Form ETA 750,
Application for Alien Employment Certification, approved by the U. S. Department of Labor. The director
determined that the petitioner had not disclosed the familial relationship between the petitioner and the
beneficiary' in obtaining the labor certification, and, that the petitioner has not met the requirements at the
regulation at 8 C.F. R. § 204.5(1)(3), therefore according to the regulation at 20 C.F.R. § 656.31(d) the
director deemed the certified Alien Employment Application invalid. The director also determined that the
petitioner had not established that it had the continuing ability to pay the beneficiary the proffered wage
beginning on the priority date of the visa petition.

On appeal, counsel submits a brief and additional evidence.

Section 203(b)(3)(A)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)A)@),
provides for the granting of preference classification to qualified immigrants who are capable, at the time of
petitioning for classification under this paragraph, of performing skilled labor (requiring at least two years
training or experience), not of a temporary nature, for which qualified workers are not available in the United
States.

The regulation at 8 C.F.R. § 204.5(g)(2) states in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an employment-
based immigrant which requires an offer of employment must be accompanied by evidence
that the prospective United States employer has the ability to pay the proffered wage. The
petitioner must demonstrate this ability at the time the priority date is established and
continuing until the beneficiary obtains lawful permanent residence. Evidence of this ability
shall be in the form of copies of annual reports, federal tax returns, or audited financial
statements.

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the priority
date, which is the date the Form ETA 750 Application for Alien Employment Certification, was accepted for
processing by any office within the employment system of the U.S. Department of Labor. The petitioner must
also demonstrate that, on the priority date, the beneficiary had the qualifications stated on its Form ETA 750
Application for Alien Employment Certification as certified by the U.S. Department of Labor and submitted with
the instant petition. Matter of Wing's Tea House, 16 1&N Dec. 158 (Act. Reg. Comm. 1977).

Here, the Form ETA 750 was accepted on April 30, 2001. The proffered wage as stated on the Form ETA
750 1s $9.35 per hour ($19,448.00 per year). The Form ETA 750 states that the position requires two years
experience.

With the petition, counsel submitted copies of the following documents: the original Form ETA 750,
Application for Alien Employment Certification, approved by the U.S. Department of Labor; an offer of
employment; a restaurant menu; magazine articles; U.S. Internal Revenue Service Schedules C for 2001 and

' The petitioner and the beneficiary are brothers.



2002 from the IRS form 1040 tax return; and, copies of documentation concerning the beneficiary’s
qualifications as well as other documentation.

Because the Director determined the evidence submitted with the petition was insufficient to demonstrate the
petitioner’s continuing ability to pay the proffered wage beginning on the priority date, consistent with 8
C.F.R. §204.5(g)2), the Director issued a Notice of Intent to Deny on September 17, 2004, and requested
pertinent evidence of the petitioner’s ability to pay the proffered wage beginning on the priority date. The
Director requested the petitioner’s U.S. federal tax returns for 2001 and 2002. The director also requested annual
reports with audited financial statements.

The director requested clarification of the business ownership of the petitioner and whether or not the beneficiary
is related to the owner(s) of the petitioner.

In response to the request for evidence of the petitioner’s ability to pay the proffered wage beginning on the
priority date, petitioner submitted the petitioner’s U.S. Internal Revenue Service (IRS) Form 1040, Schedule C
for year 2003; and, a financial statement for 2004. Counsel stated that the 2001 and 2002 tax returns were
unavailable as they were being amended. Also, a letter from petitioner’s accountant was submitted. Counsel
explained that the owner and former owner of the petitioner and the beneficiary are brothers.?

The director denied the petition on October 29, 2004, finding that the petitioner had not disclosed the close
familial relationship between the petitioner and the beneficiary in obtaining the labor certification, and that
the petitioner has not met the requirements of the regulation at 8 C.F. R. § 204.5(1)(3); and, the director also
determined that that the petitioner had not established that it had the continuing ability to pay the beneficiary
the proffered wage beginning on the priority date of the visa petition.

On appeal, counsel asserts that the petitioner qualifies financially as the sponsor of the beneficiary, and, the
relationship between the petitioner and the beneficiary was not willfully misrepresented.

Counsel has submitted the following documents to accompany the appeal statement: Home Depot receipts;
Ace Hardware receipts; Master’s Supply Inc. receipts; an Online Electricnet LLC job statement; a
contractor’s invoice; and, a Dine Company invoice.

In determining the petitioner’s ability to pay the proffered wage during a given period, U.S. Citizenship and
Immigration Services (CIS) will first examine whether the petitioner employed and paid the beneficiary
during that period. If the petitioner establishes by documentary evidence that it employed the beneficiary at a
salary equal to or greater than the proffered wage, the evidence will be considered prima facie proof of the
petitioner’s ability to pay the proffered wage.

Statements are found in the record of proceeding that the petitioner employed the beneficiary. An income
statement was submitted that stated an expense item for January through August 2004 “Wages/waiter-cook™
of $7,594.40 (indicated an annual salary of $11,391.60) but it did not identify the beneficiary.

2 With the petition, the petitioner submitted an article about the business from *
ﬁ Friday, July 18, 2003, that identified the owner of the

and, 1ts operators as the beneficiary), and his spouse,

denies that this article 1s correct upon its stated facts.




No W-2 or MISC-1099 were submitted for the beneficiary. The Forms 1040, Schedules C for the years 2001,
2002 and 2003, did not state any wage expenses or costs of labor expenses whatsoever for the business.
There is no explanation or evidence in the record of proceeding of wages paid to the beneficiary or for this
lack of an expense item (i.e. wage/compensation pay-outs).

Alternatively, in determining the petitioner's ability to pay the proffered wage, CIS will examine the net
income figure reflected on the petitioner's federal income tax return, without consideration of depreciation or
other expenses. Reliance on federal income tax returns as a basis for determining a petitioner's ability to pay
the proffered wage is well established by judicial precedent. Elatos Restaurant Corp. v. Sava, 632 F.Supp.
1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d 1305 , (9th Cir.
1984) ); see also Chi-Feng Chang v. Thornburgh, 719 F.Supp. 532 (N.D. Texas 1989); K.C.P. Food Co., Inc.
v. Sava, 623 F.Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F.Supp. 647 (N.D. Ill. 1982), aff'd, 703
F.2d 571 (7th Cir. 1983

The tax return’ demonstrated the following financial information concerning the petitioner’s ability to pay the
proffered wage of $19,448.00 from the priority date of April 30, 2001:

e In2003,* the Form 1040 stated adjusted gross income of $41,124.00.

Unlike a corporation, a sole proprietorship is not legally separate from its owner. Therefore the sole
proprietor’s income and personal liabilities are also considered as part of the petitioner’s ability to pay. Sole
proprietors report income and expenses from their businesses on their individual (Form 1040) federal tax
return each year. The business-related income and expenses are reported on Schedule C and are carried
forward to the first page of the tax return. Sole proprietors must show that they can cover their existing
business expenses as well as pay the proffered wage. In addition, they must show that they can sustain
themselves and their dependents. Ubeda v. Palmer, 539 F. Supp. 647 (N.D. Ill. 1982), aff’d, 703 F.2d 571 an
Cir. 1983).

In Ubeda, 539 F. Supp. at 650, the court concluded that it was highly unlikely that a petitioning entity
structured as a sole proprietorship could support himself, his spouse and five dependents on a gross income of
slightly more than $20,000 where the beneficiary’s proposed salary was $6,000 or approximately thirty
percent (30%) of the petitioner’s gross income.

Since no personal expenses were produced by the petitioner it is not possible to determine if the petitioner
was financially able to pay the proffered wage and meet his yearly personal living expenses. Further,
although the director requested the petitioner’s 2001 and 2002 U.S. federal tax returns, only Schedule C
statements were submitted for those years.” The Schedule C statements submitted are an unreliable indication
of the petitioner’s financial ability to pay the proffered wage since profit or loss from the business as they are
just part of the adjusted gross income figures reported upon Form 1040 for the tax years in question. Failure
to submit requested evidence that precludes a material line of inquiry shall be grounds for denying the
petition. 8 C.F.R. § 103.2(b)(14).

* In 2001, the Form 1040, Schedule C stated taxable income of $35,551.00. In 2002, the Form 1040,
Schedule C stated taxable income of $70,337.00.

* There are no wages or cost of labor deductions on the 2003 tax return.

* Counsel stated that those returns for 2001 and 2002 were being amended, they could not be submitted into
evidence, and, to date, have been submitted.



Counsel asserts in his brief accompanying the appeal that there are other ways to determine the petitioner’s
ability to pay the proffered wage from the priority date. According to regulation,’ copies of annual reports,
federal tax returns, or audited financial statements are the means by which petitioner’s ability to pay is
determined.

The unaudited financial statement that petitioner submitted are not persuasive evidence. According to the
plain language of 8 C.F.R. § 204.5(g)(2), where the petitioner relies on financial statements as evidence of a
petitioner’s financial condition and ability to pay the proffered wage, those statements must be audited.
Unaudited statements are the unsupported representations of management. The unsupported representations
of management are not persuasive evidence of a petitioner’s ability to pay the proffered wage. Thus, the
unaudited financial statement is of little evidentiary value in this matter.

Counsel has submitted the following documents to accompany the appeal statement: Home Depot receipts;
Ace Hardware receipts; Master’s Supply Inc. receipts; an Online Electricnet LLC job statement; a
contractor’s invoice; and, a Dine Company invoice. Along with the submission, counsel states that because
these receipts dated in 2005 total $10,700.00, this evidences the ability to pay the proffered wage. Since the
proffered wage is $19,448.00 and the petitioner has failed to submit tax returns for 2001 and 2002, or as
promised for 2004, counsel is in error. The ability to pay is determined from the priority date of April 30,
2001. There is no other financial information submitted for tax year 2005. Also, the petitioner has failed to
state why the renovations expenses were discretionary and not in the ordinary course of business. Money
used for expenses cannot also be used as assets to pay the proffered wage.

Counsel states that Matter of Sonegawa applies in this matter. CIS will review the totality of all the evidence
petitioner has submitted to determine if petitioner has the ability to pay the proffered wage following the case
precedent, Matter of Sonegawa. Matter of Sonegawa, 12 1&N Dec. 612 (BIA 1967), relates to petitions filed
during uncharacteristically unprofitable or difficult years but only in a framework of profitable or successful
years. There is insufficient financial evidence submitted in this case to determine if the petitioner was able to
pay the proffered wage from the priority since only one tax return was submitted.

Counsel contends that the decision in Full Gospel Portland Church v. Thornburgh, 730 F. Supp. 441 (D.D.C,,
1988) is binding here. Although the AAO may consider the reasoning of the decision, the AAO is not bound
to follow the published decision of a United States district court in cases arising within the same district. See
Matter of K-S-, 20 1&N Dec. 715 (BIA 1993). Further, the decision in Full Gospel is distinguishable from the
instant case. The court in Full Gospel ruled that CIS should consider the pledges of parishioners in
determining a church’s ability to pay wages. Here, counsel is assertion that CIS should treat its gross receipts
as evidence of its ability to pay. The case cites discusses a parishioner’s pledge to give money to a church.
Counsel cites decisions of the AAO for substantiation of its position, but prior AAO decisions are not
precedent unless designated precedent.

Counsel asserts that the petitioner’s gross receipts for years 2001 and 2003 are evidence of the ability to pay
the proffered wage. It has not submitted final tax returns into evidence for 2001 or 2002. Further, CIS had
properly relied on the petitioner's net income figure, as stated on the petitioner's income tax return, rather than
the petitioner's gross income. Counsel stated in his brief that he would forward a copy of the petitioner’s
2004 U.S. federal tax return in support of his contention but none was received. Further, the petitioner has
not submitted its amended 2001 and 2002 tax returns, or submitted copies of its original 2001 and 2002 tax
returns.

®8 CF.R. §204.5(2)(2).



The regulation at 8 C.F.R. § 204.5(g)(2) states that the director may request additional evidence in appropriate
cases. Although specifically and clearly requested by the director, the petitioner declined to provide copies of
its 2001, 2002 and 2004 tax returns. The tax returns would have demonstrated the amount of taxable income
the petitioner reported to the IRS and further reveal its ability to pay the proffered wage. The petitioner’s
failure to submit these documents cannot be excused. The failure to submit requested evidence that precludes
a material line of inquiry shall be grounds for denying the petition. See 8 C.F.R. § 103.2(b)(14).

The petitioner has not demonstrated that petitioner could not pay the proffered wage from the day the Form
ETA 750 was accepted for processing (except for year 2003) by any office within the employment system of
the Department of Labor. The petitioner failed to come forward with requested evidence necessary to make a
determination in this matter of the petitioner’s ability to pay the proffered wage.

A second issue in this case is whether or not the petitioner had disclosed the familial relationship between the
petitioner and the beneficiary (they are brothers) in obtaining the labor certification, and whether the
petitioner has met the requirements of the regulation at 8 C.F. R. § 204.5(1)(3) as follows:

(a) General. A petition to classify an alien under section 203(b)(1), 203(b)(2), or 203(b)(3) of
the Act must be filed on Form I-140, Petition for Immigrant Worker ... A petition is
considered properly filed if it is:

(1) Accepted for processing under the provisions of part 103;

(2) Accompanied by any required individual labor certification, application for Schedule A
designation, or evidence that the alien's occupation qualifies as a shortage occupation within
the Department of Labor's Labor Market Information Pilot Program; and

(3) Accompanied by any other required supporting documentation.

In response to a notice of intent to deny and a specific query concerning familial relationships involved in this
matter, only then did the petitioner disclose his familial (i.e. brother) relationship to the beneficiary. The
petitioner did not disclose that fact to CIS when it initially filed the petition nor does

Under 20 C.F.R. 626.20(c)(8) and 656.3, the petitioner has the burden when asked to show that a valid
employment relationship exists, that a bona fide job opportunity is available to U.S. workers. An application
or petition that fails to comply with the technical requirements of the law may be denied by the AAO even if
the Director does not identify all of the grounds for denial in the initial decision. See Spencer Enterprises,
Inc. v. United States, 299 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd. 345 F.3d 683 (9th Cir. 2003); see
also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews appeals on a de novo
basis).

In determining the respective jurisdictions of the Department of Labor and this Service, one may turn to the
entire body of recent court proceedings interpreting the interplay of the agencies and strictly confining the final
determination made by the Department of Labor. See Stewart Infra-Red Commissary, Etc. v. Coomey, 661 F.2d
1 (1st Cir. 1981); Denver Tofu Company v. District Director, Etc., 525 F. Supp. 254 (D. Colo. 1981); and
Joseph v. Landon, 679 F.2d 113 (7th Cir. 1982).
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These cases recognize the labor certification process and the authority of the Department of Labor in this
process stem from section 214(a)(14) of the Act, 8 U.S.C. 1182(a)(14). In labor certification proceedings, the
Secretary of Labor's determination is limited to analysis of the relevant job market conditions and the effect
which the grant of a visa would have on the employment situation. This Service, through the statutorily
imposed requirement found in section 204 of the Act, 8 U.S.C. 1154, must investigate the facts in each case and,
after consultation with the Department of Labor, determine if the material facts in the petition including the
certification are true.

Although the advisory opinions of other Government agencies are given considerable weight, the Service has
authority to make the final decision about a beneficiary's eligibility for occupational preference classification.
Counsel argues that one non-related inquiry made by the Department of Labor during the certification process is
evidence that all “prospective applicants” were given fair and equal treatment. The Department of Labor is
responsible for decisions about the availability of United States workers and the effect of a prospective
employee's employment on wages and working conditions. The Department of Labor's decisions concerning
these factors, however, do not limit the Service's authority regarding eligibility for occupational preference
classification. Therefore, the issuance of a labor certification does not necessarily mean a visa petition will be
approved.

The record of proceeding does not show that the petitioner made a disclosure of the close familial relation
between the petitioner and the beneficiary to the Department of Labor (DOL) during the alien labor
certification application process. According to DOL precedent and regulations, under 20 C.JF.R.
§§ 626.20(c)(8) and 656.3, the petitioner has the burden when asked to show that a valid employment
relationship exists, that a bona fide job opportunity is available to U.S. workers. See Matter of Amger Corp.,
87-INA-545 (BALCA 1987). A relationship invalidating a bona fide job offer may arise where the
beneficiary is related to the petitioner by “blood” or it may “be financial, by marriage, or through friendship.”
See Matter of Summart 374, 00-INA-93 (BALCA May 15, 2000). Although counsel made a statement in
response to the director’s notice of intent to deny that the job offer was valid and legitimate, and not closed
because it was offered to the petitioner’s brother, the petitioner’s failure to make critical disclosures to DOL
and CIS initially undermine that notion. Therefore, a material fact to the recruitment process, that a bona fide
job opportunity existed for applicants, was not true. The AAO cannot conclude that the petitioner is extending
a bona fide job offer not already predetermined because of the familial relationship.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.



