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DISCUSSION: the Director, Vermont Service Center, denied the employment-based immigrant visa 
petition on March 29,2004. On September 20,2004, the director also denied the petitioner's motion 
to reopen and to reconsider. The petitioner is now before the Administrative Appeals Office (AAO) 
on appeal. The appeal will be dismissed. 

The petitioner is a gas station. It seeks to employ the beneficiary permanently in the United 
States as a diesel mechanic. As required by statute, a Form ETA 750, Application for Alien 
Employment Certification, approved by the Department of Labor, accompanies the petition. The 
director determined that the petitioner had not established that it had the continuing ability to pay 
the beneficiary the proffered wage beginning on the priority date of the visa petition. The director 
denied the petition accordingly. 

The regulation 8 C.F.R. 3 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for an employment- 
based immigrant which requires an offer of employment must be accompanied by evidence 
that the prospective United States employer has the ability to pay the proffered wage. The 
petitioner must demonstrate this ability at the time the priority date is established and 
continuing until the beneficiary obtains lawful permanent residence. Evidence of this 
ability shall be in the form of copies of annual reports, federal tax returns, or audited 
financial statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority date, which is the date the Form ETA 750 Application for Alien Employment 
Certification, was accepted for processing by any office within the employment system of the 
U.S. Department of Labor. See 8 CFR 9 204.5(d). The petitioner must also demonstrate that, on 
the priority date, the beneficiary had the qualifications stated on its Form ETA 750 Application for 
Alien Employment Certification as certified by the U.S. Department of Labor and submitted with the 
instant petition. Matter of Wing's Tea House, 16 I&N Dec. 158 (Act. Reg. Cornm. 1977). 

Here, the Form ETA 750 was accepted on October 1, 1999. The proffered wage as stated on the 
Form ETA 750 is $21.18 per hour ($44,054.40 per year). 

The evidence in the record of proceeding shows that the petitioner is structured as an S 
corporation. On the petition, the petitioner claimed to have been established in February 1998,' 
to have a gross annual income of $440,389, and to currently employ three workers. According to 
the tax returns in the record, the petitioner's fiscal years lasts from January 1 to December 3 1. On 
the Form ETA 750B, signed by the beneficiary on July 30, 1999, the beneficiary claimed to have 
worked for the petitioner since September 1997. 

With the petition, the petitioner submitted the following documents: 

The original certified ETA 750; 
The petitioner's Form 1120 for 1999; and, 
Counsel's G-28. 

1 The petitioner's tax returns indicate the company elected Subchapter-S status December 10, 1996. 
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On October 20, 2003, the director requested additional evidence pertinent to that ability. The 
director specifically requested: 

The petitioner's federal income tax returns for 2000-2002; and, 
* The beneficiary's W-2 Wage and Tax Statements for 1999-2002 if the petitioner employed 

him during any of those years. 

In response, on January 14,2004, the petitioner submitted: 

A letter on the petitioner's letterhead dated January 12, 2004, from company manager 

m 
A letter dated January 12, 2004, from the company's CPA who kept and re ared the 
company's payroll records, stating that the petitioner's former employee* 
retired in September 2002 after five years with the company, and made $39,000 in 2001; 
and, 
The petitioner's Form 1120s for 1999-2002. 

The director denied the petition on March 29, 2004, finding that the evidence submitted with the 
petition and in response to its Request for Evidence did not establish that the petitioner had the 
continuing ability to pay the proffered wage beginning on the priority date. The director based 
her findings upon tfle lack of documents, such as W-2s, W-3s and payroll statements, to 
corroborate tha-no longer worked for the petitioner and that the company was in 
fact hiring the beneficiary to replac- Further, the record of proceedings did not 
include any payroll or tax documentation showing that the beneficiary had worked for the 
petitioner since 1999. 

On appeal, counsel3 has not submitted a brief or additional evidence. 

The petitioner seeks to.classify the beneficiary pursuant to section 203@)(3) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. 8 1 153(b)(3) as a skilled worker. 

In the March 29, 2004 denial, the director determined that the petitioner had failed to demonstrate a 
continuing ability to pay the proffered wage beginning on the priority date. The director found that 
evidence, submitted with the petition and in response to a request for evidence, did not establish the 
petitioner's ability to pay the proffered wage. 

On April 22, 2004, counsel presented the director with a motion to reopen and reconsider, asserting 
that the beneficiary would be replacing another employee. Counsel submitted the following 
evidence: 

= u n s w o r n  statement dated January 14, 2004, that he was an auto 

stated t h a t  a mechanic whom the company in 2001 paid $39,000 in wages, had 
planned to retire in April 2001 but instead "consented to stay until [the beneficiary] was legally ready to 
start working for m e . " a d d e d  t h a m $ 3 9 , 0 0 0  wage "was earmarked for [the beneficiary's] 
employment." 
3 On August 11, 2005, the Board of Irnmigrjttion Appeals ordered the immediate suspension of the 
petitioner's counsel, attorne of New York City, New York. The order prevents Mr. 

f r o m  representing clients in immigration matters before agencies withm the Department of 
Homeland Security. The New York supreme Court, Appellate ~ivision, had also suspended Mr. 

o r  two years. 
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mechanic for the petitioner who put off retiring until the petitioner found someone to 
replace him, and stayed on until September 2002, "when a replacement was found." 

The petitioner's New York quarterly employer returns from 1999 through the second 
quarter of 2003 showing the petitioner p a i d e ~ a g e s  through of the fourth 
quarter of 2002; and, 

The petitioner's W-2 Wage and Tax Statements 1999-2003, including one for- 
f o r  $29,250 in wages in 2002. 

On September 20, 2004, the director granted both motions but found the evidence insufficient to 
overcome the evidence that the petitioner did not have the ability to pay the proffered wage from 
the priority date and until the beneficiary obtains his permanent residence. 

On October 20,2004, counsel filed a Form I-290B, which gave as a reason for appealing, "There 
were sufficient funds to pay the proffered wages. The wages for the replaced worker who was 
planning retirement were enough to pay the proffered wages." 

On the I-290B counsel has further requested 30 days during which to submit a brief or additional 
evidence. No further information, argument, or documentation, however, has been received. 
Therefore, a decision will be made based on the record, as it is presently constituted. 

With the appeal and motion to reopen and reconsider, filed April 28,2004, counsel submitted: 

A letter dated January 14,2004, from- 
All of the petitioner's New York State employer quarterly returns (Form NYS-45) for 1999, 
2000,2001,2002, and 2003;~ and, 
The petitioner's W-2s for 1999-2003.~ 

Counsel asserted that the NYS-45 for the first quarter of 2003 shows n o  longer on 
the petitioner's payroll. Counsel further asserted t h a t  W-2 for 1999, reporting he 
received $46,250 in wages, "is now available to pay [the beneficiary's] salary. That alone is 
sufficient to pay the proffered wage of $847.10 per week." 

- - 

The letter states that-had worked as an auto mechanic for the petitioner from 1998 through 2002, 
adding: "When I started to work with M r I  intended on retiring the end of 2001, but he requested I 
remain until he found a suitable replacement for me. I remained until September 2002 when a replacement 
was found." 

The beneficiary's name only appears on the petitioner's NYS-45 for the last quarter of 2003, which lists 
his wages for the quarter as $6,500. 

The record only includes one W-2 issued to the beneficiary, for $6,500 for 2003. Those issued to = 
f o r  1999 reports $46,250 in wages; for 2000, $41,500; for 2001, $39,000; and for 2002, $29,250, 
which amounts match those of company president-except for 2002, when the W-2 reports 

received wages of $39,000. 
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On September 20, 2004, the director granted counsel's motions and conceded that the evidence 
"reveals that the beneficiary will indeed be replacing a person who had recently worked for [the 
petitioner." Continuing, the director stated: 

However, the fact remains that your tax return in the year of filing does not indicate that 
you had sufficient funds with which to compensate the beneficiary. 

On October 20, 2004, counsel again filed an I-290B, countering that the petitioner had sufficient 
funds to pay the proffered wages, and that those wages could come out of monies the petitioner 
had used to pay another worker the beneficiary was replacing. 

This appeal hinges upon whether the record of proceedings establishes that the beneficiary is 
replacing another employee in an existing job that is substantially the same as the proffered 
position. The director determined that the petitioner had established that the beneficiary would 
fill a vacancy left by an existing worker, but determined that the petitioner must show it had the 
ability to pay the proffered wage from the priority date and continuing to the present. 

In determining the petitioner's ability to pay the proffered wage during a given period, 
Citizenship and Immigration Services (CIS) will first examine whether the petitioner employed 
and paid the beneficiary during that period. If the petitioner establishes by documentary evidence 
that it employed the beneficiary at a salary equal to or greater than the proffered wage, the 
evidence will be considered prima facie proof of the petitioner's ability to pay the proffered wage. 
In the instant case, the petitioner has not established that it employed and paid the beneficiary the 
full proffered wage during the period from the priority date through 2002. Instead, the petitioner 
paid partial wages in the amounts of $6,500 in 2003, which is $37,554 less than the proffered 
wage in 2003. The petitioner is obligated to demonstrate that it could pay the difference between 
the wages actually paid to the beneficiary and the proffered wage. 

If the petitioner does not establish that it employed and paid the beneficiary an amount at least 
equal to the proffered wage during that period, CIS will next examine the net income figure 
reflected on the petitioner's federal income tax return, without consideration of depreciation or 
other expenses. Reliance on federal income tax returns as a basis for determining a petitioner's 
ability to pay the proffered wage is well established by judicial precedent. Elatos Restaurant 
Corp. v. Sava, 632 F. Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, 
Ltd. v. Feldrnan, 736 F.2d 1305 (9th Cir. 1984)); see also Chi-Feng Chang v. Thornburgh, 719 F. 
Supp. 532 (N.D. Texas 1989); K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); 
Ubeda v, Palmer, 539 F. Supp. 647 (N.D. Ill. 1982), aff'd, 703 F.2d 571 (7th Cir. 1983). 

The tax returns demonstrate the following financial information concerning the petitioner's 
ability to pay the proffered wage of $44,054.40 per year from the priority date. 

In 2002, the Form 1120s stated net income7 of $1,729. 
In 2001, the Form 1 120s stated net income of $7,104. 
In 2000, the Form 1 120s stated net income of $7,801. 
In 1999, the Form 1120s stated net income of $7,03 1. 

' Ordinary income (loss) from trade or business activities as reported on Line 21 
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Therefore, for the years 1999 through 2002, the petitioner did not have sufficient net income to 
pay the proffered wage. 
If the net income the petitioner demonstrates it had available during that period, if any, added to 
the wages paid to the beneficiary during the period, if any, do not equal the amount of the 
proffered wage or more, CIS will review the petitioner's assets. 

Net current assets are the difference between the petitioner's current assets and current liabilitie~.~ 
A corporation's year-end current assets are shown on Schedule L, lines 1 through 6. Its year-end 
current liabilities are shown on lines 16 through 18. If the total of a corporation's end-of-year net 
current assets and the wages paid to the beneficiary (if any) are equal to or greater than the 
proffered wage, the petitioner is expected to be able to pay the proffered wage using those net 
current assets. The petitioner's net current assets during the years in question, were as follows: 

Tax Year Proffered Wage Net Current Assets Surplus (Deficit) 

From the foregoing, it is clear that the amount of the petitioner's net current assets for each of the 
above years is insufficient to establish the petitioner's ability to pay the proffered wage, 

Therefore, fiom the date the Form ETA 750 was accepted for processing by the U. S. Department 
of Labor, the petitioner had not established that it had the continuing ability to pay the beneficiary 
the proffered wage as of the priority date through an examination of wages paid to the 
beneficiary, or its net income or net current assets. 

Counsel asserts in his brief accompanying the appeal that there is another way to determine the 
petitioner's ability to pay the proffered wage from the priority date. Counsel asserts that the 
beneficiary will replace a worker. The evidence in the record names the worker being replaced, 
contains competent evidence of his prior wages and that he had full-time employment with the 
petitioner. The evidence verifies that the named worker's duties are those of the proffmed 
position as set forth on the ETA 750.'. In the case where the petitioner has established that the 
beneficiary will be replacing another worker performing the duties of the proffered position, the 
wages already to that employee may be shown to be available to prove the ability to pay the wage 
proffered to the beneficiary at the priority date of the petition and continuing to the present. 

The record, however, contains inconsistencies concerning the when the beneficiary began such 
work and whether it was full time. The ETA 750, which the beneficiary signed, states that the 

' ~ c c o r d i n ~  to Barron's Dictionary of Accounting Terms 117 (31d ed. 2000), "current assets" consist of 
items having (in most cases) a life of one year or less, such as cash, marketable securities, inventory and 
prepaid expenses. "Current liabilities" are obligations payable (in most cases) within one year, such 
accounts payable, short-term notes payable, and accrued expenses (such as taxes and salaries). Id. at 118. 

9 Section 13 of the ETA 750 states: "As a Diesel Mechanic will conduct repairsloverhauling of fleet of ten 
diesel trucks such as repair and/or replace engines, engine parts, alternators, distributors, blowers, 
transmissions, generators, electrical systems, cooling and heating systems using hand power tools, lathes, 
shapers, etc." 
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beneficiary has worked for the petitioner since September 1997, and states he did this for 40-hour 
a week. The record of proceedings, however, contains just one W-2 for the beneficiary, for 2003, 
and one reference in the petitioner's NYS-45 showing that the petitioner paid him $6,500 during 
the last quarter of 2003. If the beneficiary had (according to his statement on the ETA 750) 
previously performed full-time work for the petitioner, that would have occurred at the same time 
that-was also working for the petitioner instead of replacing Mr.- on his 
retirement. 

Company manage- letter states that "consented to stay until [the 
beneficiary] was legally ready to start working for me." Because the record establishes that 

r e t i r e d  in September 2002, some three years after the priority date, October 1, 
1999, the money the petitioner used for Mr.- wages would not be available, as of the 
priority date, to pay the proffered wage. Since the wages paid to M r . t  that time were not 
for the position the beneficiary would fill, they cannot be used to demonstrate the petitioner's 
ability to pay the proffered wage. In general, wages already paid to others are not available to prove 
the ability to pay the wage proffered to the beneficiary at the priority date of the petition and 
continuing to the present.  ad retired on or about October 1, 1999, thereafter the 
petitioner's funds that had previously paid his wages would then be available to pay the beneficiary's 
wages. Nothing in the record indicates that as of the priority d a t e  quit or was about to 
quit his job, creating such a vacancy for the beneficiary. Accordingly, counsel's assertions that the 
petitioner would have sufficient funds to pay the proffered wage are untimely and, thus, do not 
establish the petitioner's ability to pay the proffered wage continuously fiom the priority date to the 
present. Matter of Ho, 19 T&N Dec. 582,591-592 ( W U  1988) states: 

It is incumbent on the petitioner to resolve any inconsistencies in the record by 
independent objective evidence, and attempts to explain or reconcile such inconsistencies, 
absent competent objective evidence pointing to where the truth, in fact, lies, will not 
suffice. 

Counsel's assertions on appeal cannot be concluded to outweigh the evidence presented in the tax 
returns as submitted by the petitioner that demonstrates that the petitioner could not pay the 
proffered wage from the day the Form ETA 750 was accepted for processing by any office within 
the employment system of the Department of Labor. 

The evidence submitted does not establish that the petitioner had the continuing ability to pay the 
proffered wage beginning on the priority date. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. 136 1. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


