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DISCUSSION: The preference visa petition was denied by the Director, California Service Center, and 13
now before the Administrative Appeals Office on appeal. The appeal will be disnussed.

The petitioner is a bealth care services. it seeks to employ the beneficiary permanenily in the United Staies as
a registered nurse. The petitioner asserts that the beneficiary qualifies for blanket labor certification purssant (o
20 CFR. §656.10, Schedule A, Group L The divector determined that the evidence submiited does not
demnonsirate that the notice of filing the Appheation for Alien Certification was posted according to the
regulation at 20 CFR. § 656.20{g)1)," and, the petitioner had not cstablished that it had the continuing
ghility fc pay the beneficiary the.proficred wage begiwung on the priority date of the visa petition. The
director dented the petition accordingly.

According to the petitioner, it has been in operations since 1997, and @ employs 42 personnel
On appeal, counsel submits a brief and additional evidence.

Section 203(bX3) of the lmnugration and Nationality Act {the Act), 8 U.S.C. § T153(b)X 3}, provides for the
granting of preference classification to qualified inwmigrants who are capable, at the time of petitioning for
classification under this paragraph, of performing skilled or unskilled labor, not of a temporary or seasonal nature,
for which qualified workers are not available m the United States. This section also provides for the granting of
preference classification o guahfied wmmgrants who bold baccalaureste degrees and are members of the
professions.

In this case, the petitioner has filed an founigrant Petition for Alien Worker (Form I-140} for classification under
section 203 {3 AN of the Act as a skilled worker (registered nurse}.  Aliens who will be emploved as nurses
are listed on Schedule A, Schedule A 15 a hist of cocupations found at 20 CFR. § 656.10. The Director of the
United States Employment Service has determined that an insutficient nunber of United States workers are able,
willing, qualified, and available (o fill the positions available in those occupations, and that the employment of
aliens in such oecupations will not adversely atfect the wages and working conditions of United States workers
simularhy emploved.

The regulation at 20 CFR. § 656.10{a){2} specifics that professional nurses are among those qualified for
Schedule A desymation if they have passed the Commission on Graduates of Foreign Nursing Schools
(CGFNSY Examination or hold a full and uorestricted license to practice professional pursing in the state of
intended employment.”

The regulation at 20 C.F.R. § 656.22 {Applications for labor certification for Schedule A occupations.) (b)(2}
states that [the Application for Alien Employment Certification form shall include:] Evidence that notice of
filing the application for Alien Employment Certitication was provided to the bargaining representative or the
employer's employees as preseribed in § 656,203 of this part.

! According o a statement of posting included with the petition as an exhibit, notice of filing the Application
for Alien Certification was posted i the office reception area and employees’ lounge area at the petitioner’s
otfices at Daly Ciy, Cabifornia.

* Regarding the beneficiary’s receipt of a CGFN certificate. counsel stated in a letter dated October 15, 2004,
that the beneficiary was to take the examnation for the certificate on October 16, 2004,
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The regulation at 20 CF.R.§ 656.20{g)}3} states that:

Any notice of the fifing of an Application for Alien Employioent Certification shall
{1} Siate that applicants should report to the employer, not to the local Employment Service
office:

(i1} State that the notice s being provided as a result of the filing of an application for
permanent alien labor certification for the relevant job opportunity; and

(111} State that any person may provide documentary evidence bearing on the application to
the local Emplovment Service Office and/or the regional Certitying Officer of the
Department of Labor.

The regulation at 20 CER. § 656.22(c){(2} states:

An emplover seeking a Schedule A labor certification as a professional ourse {§ 656.10{a)(2)
of this part} shall file, as part of its labor certification application, documentation that the
alien has passed the Compussion on Graduates of Foreign Nursing Schools (CGEFN)
Examination; or that ihe alien holds a full and unrestricted (permancni) license to practice
mursing in the State of intended employment,

In 2 memo dated December 20, 2002, the Office of Adpudications of the (IS 1ssued a meme instructing Service
Certer 1o acoept a certified copy of a letter from the state of intended eraployment stating that the beneficiary has
passed the Mational Council Licensure Exarnination for Registered Nurses {(NCLEX-RN} and 15 ehgible to
receive a license {0 practice nursing in that state i Heu of either having passed the CGFNS examination or
currently having a license to practice nursing in that state.

An emplover shall apply for a labor centification for a Schedule A occupation by filing an Apphication for Alien
Employment Certification {Forme ETA 750 at Part A) m duplicate with the appropriate 1.8, Citizensbip and
Immugraiion Services office. The Application for Alien Employiment Certification shall jnclude:

1. Bwvidence of prearranged employment for the alien beneficiary by having an
employer complets and sign the job offer description portion of the application form.

2. Dwvidence that notice of filing the Apphcation for Alien Employment Certification
)

was provided o the bargaining representative or the employer's eraployees as prescribed
n 20 CFR. § 656.26{g)3).

In this case, Form 140 was filed on July 23, 2003, With the petition, counsel subnutted the following
documents: g st of exhibits; a US, Department of Labor (USDOLY ET A 750 A/B; Articles of Incorporation; two
livenses; an advertising brochure; a “Declaration Regarding Financial Capacity;” a letter from penttioner stating
that its 20072 corporate tax return was unavatlabie; a balance sheet as of December 31, 2002; three IRS Form 941
“Eroployer’s Quarterly Federal Tax Return staternents for March 31, 2002, September 3, 2002 and March 31,

* Unaudited financial statemends are not probative of the ability to pay the proffered wage. See 8 CLFER.
§ 204.5(g 12},
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2003; a stateroent of posting af the petitioner’s offices in Daly City, California; 2 “Job Announcement” dated June
16, 2003, as well as documents conc mmg the benciciary’s qualifications and personal information,

On July 28, 2004, the director transmitied 1o the petitioner two requests for evidence concerning the ability to pay
the proffered wage, notice of filing according 1 20 C.FR.§ 656 10{a)2), CGFN certificate, employment letter,
and, evidence, among other things, that the beneficiary will be employed to fill a specific vacaney.

In response to the divector’s request, the petitioner subnutted a U.S. corporate tax retum for 2003, four IRS Form
941 “Emplover’s Quarterly Federal Tax Retom statements; and, the beneficiary’s 2003 personal ncome tax
relugn.

Further in the response, counsel stated in the Jetter dated October 15, 2004 that under the “portability™ provisions
of the American Conpetitiveness in the Twentifirst Century Act of 2000 (AC21) (Public Law 106-313) the
heneficiary has left the pefitioner, and, she s now employed by the University Convalescent Hospiial,
Additionally, counsel provided financial information relating to‘the University Convalescent Hospital, and he
provided the beneficiary’s pay stubs from Untversity Convalescent Hospital,

Under these circumstances, as in every petition reviewed, the subject petition is reviewed on its own merus,
without consideration of the new job offer or the hona fides of the new prospective employer.”

As additional evidence suebmitied m response o the director’s request dated July 28, 2004, counsel provided
the beneficiary’s State of Californa, Heensing as a registered nurse,

Further relative to the posting, counsel stated that the petitioner had no bargaiming representative. Counsel
provided a notice of the proof of filing the Application tor Alien Employment Certification that evidenced
posting at the petitioner’s offices at Daly City, Califorma,

Refative o the director’s request 1o show a specific job vacancy, counsel provided statfing agrecments
hetween the petitioner and various hosgpitals.

Counsel submitted an employment letter from the University Convalescent Hospital dated August 12, 2004, that
the beneficiary was ernploved as a full time charge murse by that employer,

On December 16, 2004, the Dwector, California Service Center, fssued a decision m this matter. The director
stated that widc—:’f‘-c was not submitted to demonstrate that notice was posted in accordance with the regulabion at
M CFEF.R.§ 656200 1) and {g¥8). According to the director, that posting was to be made according to the

cgulation at the fac: lity referenced by the regulation at 20 CFR. § 656.20{g3(1), and, nof as found in this
case. at the administrative offices of the petiioner. The direcior cmrzg Matter of Katigbak, 14 &N Dec. 45,
49 (Comm. 1971}, and Martter of Tzumii, 22 1 & M. Dec. 169 (Assoc. Conun’r, Examinations 1998} stated that

¥ Bince this consideration takes place in the context of an the adjudication oi an alien's application for
adjustment of status, the proper venue for making such an argument 1s with the CIS official with jurisdiction
over the apphication for adjustroent.

* A CIS memorandam signed by William Yates, May 12, 2005, provides that it the initial petition is
deternuned "approvable”, then the adjustment application may be adjudicated under the {erms of AC21. See
Interim Guidance for Processing Form I-140 Employment-Based Immigrant Petitions and Form 1-485 and H-
18 Petitions Affected by the American Compeiitiveness in the Twentifivst Century Act of 2000 (AC21) (Public
Faw f06-313pat 3




the petiioner may not make matenal changes to the petition {with s exhubits that include the notice of
posting) tr niake an apparent deficient petition sonfor to CIS requirements.

fhe regulation at 20 CF R, 656.22(¢) states in part:

An Imnuigration Officer shall determine whether the employer and alien have met the applicable
requirernenis of Sec. 656.20 of this part, of this section, and of Schedule A ...

{2} The Schedule A determination of IMS [CIS] shall be conclusive and final. The emplover,
therefore, may not make use of the review procedures at Se¢. $56.26 of thus part.

Further the director found in his decision that the petitioner has not established its ability to pay the proffered
wage of $52,00.00 for the beneficiary in addition to the two already approved employees from the income stated
an the peuuoner’s fax returmn submatied for 2003,

On appeal, counsel asserts that the job posting conformed to regulation and the lsbor certification. Futher,
counsei contends that the petiioner has the alsility to pay the proffered wage for the beneficiary and two other
aliens for which petitions were filed.

Counsel specitically states there 15 no statutory or regulatory basis for the CIS’ interpretation of the regulation to
mean that posting was 1o be made according to the regulation at the facility referenced by the regulation at 20
CER.§ 656.20{()(1).° The regulation at 26 CFR 656.20(g)(1)(i} and (it} states i pertinent part that

The regulation at 20 CFR 6536.20(g)(1)(:) and (11} states in pertinent part:

{1} If there is no such bargaming representative, by posted notice to the emplover’s employees at
the facility or location of the enployment. The notice shall be posted for at least 10 conseeutive
days. The notee shall be clearly visible and unobstructed while posted and shall be posted in
conspicuous places, where the emplover’s US. workers can readily read the posted notice on
iheir way to or from their place of emplovment {emphasis added]. Appropriate locations for
posting notices of the job opportunity include, but are not linuted to, locations in the mmediate
vicinity of the wage and how netices required by 20 CFR 5164 or occupational safety and
health notices required by 20 CFR 1903.2{a}.

Sinee there is no evidence subraitted the petiioner eraployed the beneficiary at the Daly Cuy, Califormia,
administrative office as a norse, the act of posting notices oft the nursing work site does not conformed to the
jetter or the legislative intent expressed in the above regulation. The Beneticiary will not be employed at the
petiioner’s offices but at some other locatton. The posting was not, then, posted at the place of eroplovment
as required by 20 C.FR. § 656.20(gi(1}). The petitioner has indicated that the beneficiary will work at
"vartous hospitals and facthties,” withow wdentifving an exact location or locations with greater specificity,
The petitioner neads 1 show it posted the notice where the beneficiary would work, and make it clear where
that location will actuaily be. Because it is not ¢lear that the posting notice was posted at the actual "facility
or location of the employment,” the petitioner cannot establish that it has coroplied with the notice
requirements at 20 CFR. § 636.20(x) 1), I the petitioner merely posted the notice at its administrative
office(s), the petitioner has pot complied with this requiremeni. The purpose of reguiring the emplover t©
paost notice of the job opportanity is to provide U.S. workers with a meaningful opporfunity to compete for the

]

The petitioner posted the notice at the adnunizstrative offices of the petitioner.
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1ob and to assure that the wages and working conditions of United States workers similarly employed will not
be adversely affected by the employment of aliens in Schedule A occupations.” In the instand petition, it is
noted those “similarly employed” would be nurses in the clent hospitals. By the petitioner’s actions, it
denied proper notice to 1.8, workers of this employment opportamty.

The sccond issue concern’s the director’s finding that the petitioner has not estabhished its ability 1o pay the
proftered wage of $52,00.00 for the beneficiary i addition t© the two already approved employees from the
meome stated o the petitioner’s tax reurn subrmtied for 2003.

Section 203(M{3KANDY of the Tovnigration and Natonality Act (the Act), 3 US.Co § T3 IMAN),
provides for the granting of preference classification to qualified fomigrants who are capable, at the time of
petitionmg for classification under this paragraph, of performing skilled Iabor {requiring at feast two years
fraiming or experience}, oot of 2 temporary nature, for which qualified workers are not avatlable in the United
States,

The regulation at 3 CF.R. § 204.5{g)2) states n pertinent part:

Abilitv of prospective employer 1o pay wage. Any petition filed by or for an employment-
based mwnigrant which requires an offer of employment must be accompanied by evidence
that the prospective United States emplover hag the ashility to pay the proffered wage. The
petitioner must demonstrate this abduy at the time the priority date is established and
confimung until the beneficiary obtains fawiul permanent residence. Evidence of this ability
shall he in the form of copies of annual reports, federal tax returns, or audited financial
staterments,

The petitioner must demonstrate the contimung ability to pay the proffered wage begiuning on the priovity
date, which is the date the Form ETA 750 Application for Alien Employment Certification, was accepted for
processing by any office within the employment svstem of the U.S. Department of Labor. The petitioner must
also demonstrate that, on the priotity date, the beneficiary had the qualifications siated oo its Form ETA 750
Application for Alien Employment Certification as certified by the UK. Department of Labor and submitted with
the matant petition.  Master of Wing's Tea Fouse, 16 I&N Dec. 1538 {Act. Reg. Comm. 1977).

I'he proftered wage as stated on the Forny ETA 756 is $25.00 per hour {($52,000.00 per year).

The petitioner submitted a LS. income tax return, Forro 1120, that stated taxable incon e for 2003 as
$28.873.00. Wet carrent assets are caleulated from Schedule L of the return as $7.361.00.°7 Since the

-
i

“IRS Form 1120, Line 28,

? The petitioner also submitted a balance sheet as of December 31, 2002; three IRS Form 941 “Employer’s
Cuarterly Federal Tax Retum statements for March 31, 2002, September 30, 2002 and March 31, 2003, but it
has not stated in the record of procesding or on appeal any contention refative (o these submittals. In L O P
Food Co., Inc. v, Savg, the court held that the Service had properly relied on the petitioner's net income
{igure, as stated on the petitioner's corporaie income tax returns, rather than the petitiovner's gross income,
Supra at 1084, The court specifically rejecied the argument that 1S, should have considered income before
expenses were paid rather than net income. The suggestion that expenses should be treated as asseis available
to pay the proffered wage is not persussive, Wages paid to others cannot be used to prove the ability the
ability to pay the proffered wage. Further, the petitioner’s has submitied the beneliciary’s 2003 personal tax




Page 7

proffered wage 1s $52,000.00, the proffered wage is more than the petitioner’s taxable income or net current

assets.

IS records show that the petitioner filed 1148 petitions on behalf of two other beneficiaries at about the
same time as the instard pettion was filed.  Although the evidence in the instant case did not indicate
tinancial resources of the petioner that are greater than the beneficiary’s proffered wage, it would be
necessary for the petittoner also to establish its abiity to concurrently pay the proffered wage to any other
beneficiary or beneficiaries for whom petitions have been approved or may be pending. When a petitioner
has fled petitions for multiple beneficiarics, it is the petitioner’s burden to establish its ability to pay the
proffered wage to cach of the potential bencficiaries. The record in the instant case contains no miormation
about wages paid to other potential heneficiarics of 1-140 petitions filed by the petitioner, or about the priority
dates of those petitions, or about the present employment status of those other potential beneficiaries.
Lacking such evidence, the record in the instant petition would fail to establish the ability of the petitioner to

Jag

pay the proffered wage to the beneficiary of the instant petition.

The evidence submitted does not establish that the petitioner had the continuing ability to pay the proffered
wage beginnming on the prionity date. The evidence subnuited does not demonstrate that the notice of filing the
Application for Alien Certification was posted according to the regulation at 20 CF.R. § 656.20(2)(1).

Counsel’s contentions cannot be concluded o outweigh the evidence presented in the corporate tax retum as
submitted by petitioner that shows that the petitioner has not demonstrated s ability to pay the proffered
wage from the day the Form ETA 730 was accepted for processing by any office within the employment
system of the Departmaent of Labor,

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 UL.5.C. § 1361,
The petitioner has not met that burden.

ORDER: The appeal 15 dismissed.

return, pay staiements and other evidence of wage payments by another corporation to the beneficiary. There
1s 1o evidence submitied that this second corporation 15 the successor-in-inderest to the petitioner. Contrary o
counsel’s primary assertion, Citizenship and Immigration Services {CIS) may not “pierce the corporate veil”
and look to the assels of the corporation’s owner to satisfy the corporation’s ability to pay the proffered wage.
It 1s an clementary rule that a corporation is a separate and distingt legal entity from us owners and
sharcholders. See Matter of M, 8 1&N Dec. 24 (BIA 1958), Matter of Aplrodite Invesomenss, Lad., 17 &N
Dec. 536 (Comow 1980}, and Muarter of Tessel, V7 1&N Dec, 631 (Act. Assoc. Comnt 19803, Consequently,
assets of its sharcholders or of other enterprises or corporations cannot be considered in determining the
petitioning corporation’s ability to pay the proffered wage. See Matier of dphradite fnvestments, Lid ) Vi
&N Dec. 530G (Comm. 1980). In a simular case, the court in Sitar v. Ashorefi, 20603 WL 22203713 (B .Mass.
Sept. 18, 2003) stated, “nothing 1o the governing regulation, 8 CF.R. § 204.5, permits [CI8] to consider the
financial resources of individuals or entities who have no legal obhgation to pay the wage.”




