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PISCUSSION:  The preference visz petiton was denied b 3 f\ ting Center Director (dwector), Vermont
Service Center, and is now before the Admimsirative Appeals ¢ {AAQ) on appeal. The appeal will be

sustained.

The petitoner 15 a records and information roanagement company. It seeks to employ the beneficiary
permanently in the United States as a records and mformation management systerns director.  As required by
statute. Form ETA 750, Apphceation for Alen Employment Certification approved by the Department of Labor
(DOL), accompanied the petition.  The director found that the petitioner bad not established that it had the
continumg financial ability to pay the beneficiary the proffered wage beginning on the prioniy date of the visa
petition and denied the petition accordingly

On gppeal, counsel submits additional evidence and contends that the petifioner bas demonstrated its contivuing
financial alulity 10 pay the proffered wage.

Section 203(B)UAN) of the Towmigration and Nationality Act (the Act), 8 ULS.C. § 1153((3M AN, provides
for the granting of preterence classification to qualified mmu grants who are capable, at the time of peutioning for
claseification under this paragraph, of performing skilled labor (requiring at least two years traiming or
expericnce), not of 4 ieroporary nature. for which qualified workers are not available in the United States.

The regulation at 8 CF.R. § 204.5(g¥2) states, in pertigent pari;

Ability of prospective emplayer fo pay wage. Any petition filed by or for an employoment-
pased ioigrant which requi ;ts an offer of e *}plwmert must be accompanied by evidence
that the prospective United States emplover has the ability to pay the protfered wage. The
petitioner mwmst demonstrate thus ability at the umc the priority date 1s cstablished and
contimung unil the benefictary obtains lawful permanent residence. Evidence of this ainlity
shall be m the form of copies of anoual reports, federal tax returns, or sudited financial
stalements.

The petivoner must demonstrate the conbinuing ability fo pay the profiered wage beginning on the priority date.

The filing date or prionty date of the petition is the vutial receipt in the DOL’s employiment service system. See
§CFR §204.5(d). Here, Form ETA 750 was accepted for processing on April 36, 2001, The proffered wage as
stated on Form ETA 730 15 $109,000 per year. On Form ETA 7350B, signred by the beneficiary on April 27, 2001,

the beneficiary clatros to bave worked for the petitioner from July 1989 to January 1999

On Part & of the bumigrant Petition for Allen Worker {Form 1-140), filed on May 19, 2003, the corporate
petitoner claims that it was established on October 1, 1989, has twently current emplovees, has 3 gross annual
meome of 1.2 million dollars, and a net anmial incomne of $850,000.

In support of is ability to pay the proffered salary, the petitioner initially submitted a copy of its Form 11208,
U8, Income Tax Return for an S Corporation for 2001, It indicates that the petitioner files 15 taxes using a
standard calendar year. The 2001 tax returp shows that the petitioner reported ordinary income of $8,757.)

For the purpose of {his review, ordinary tncome will be treated as net income,
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Schedule L of the tax retum reveals that the petitioner had $86.364 in cuwrent assets and $230.321 in current
Gabilities, resulting m -$143,757 in net current assets.  Net current asseis are the difference between the
pettiioner’s current assets and current habilities and represent a measure of Hquidity and 2 possible readily
available resource to pay o certified wage. Besides net income, Criizenship and Immigration Services {(CIS) wiil
review & corporate petiioner’s net current assets as a measure of Hguidity during a given period and as an
altternative miethod of examining its ability to pay a proffered wage. A corporation’s yvear-end current assets are
shown on hine(s) 1{d} through 6{d} of Schedule 1. and current Habibities are shown on Hnefs) 16(d) through 18(d).
If a corporation’s vear-end net current assets are equal fo or greater than the proffered wage, the petitioner s
expected to be able to pay the proffered wage out of those net current assets.

On Decewber 10, 2003, the divector requested additional evidence in the form of federal tax retwns, annual
reports, or audited financial statements from the peliboner pertinent to i3 continuing ability to pay the proffered
wage of beginoing at the prionity dale of April 30, 2001, The director also specifically requested that the
petthoner provide a copy of its 2002 federal ywome tax retum with all schedules and attachments, copies of the

beneficiarys Wage and Tax Statement (W-2) if the petitioner gployed him, a statement from a financial otficer,
or annuai reports for 2001 and 2002 along with audited or reviewed financial statements.

The petioner, through counsel, provided a copy of the petitioner’s corporate tax return for 2002, It retlects that
the petitioner reported $37.107 1 ordinary meore. Schedule 1 indicates that the petitioner bad $823,234 in
current asseis and $945 332 in current habilities, vielding -$122,298 in vet current assets.

Counsel also suppliad 2 letter, dated March 3. 2004, fron- the pelitioner’s vice-president. -
states that the henefictary “will perform duties previously assigned to a replaced management staff person” and

that the salary of the “replaced staff person would partially cover” the beneficiary’s wages. Counsel also provides
a letter, dated March 3, 2004, from the petitioner’s ﬁa‘:ceumanh_ states that
$92,400 mn bonuses was paid to sharcholder(s} in 2001 and 1 2002 n order to muumize the corporate petitioner’s
iax liabiity by reducing profits. He states that these funds could have been available to pay the proposed wage

otfer,

The dwrector denied the petition on May 6, 2004, noting thai the petitioner’s level of net income and net current
assets fmled to the demonstrate the petittoner’s ability to pay the proposced wage offer in either 2001 or 2002, The
director declined to comstder the sharcholder bonuses paid in 2001 or 2002 and noted that the assertion that the
beneficiary intended replacement of another stafl management employee was not supported by the evidence
showing that the staff person no longer works for the petitioner or the amount of wages paid.

On appegl couns

t subwits two additional letters from nd mofh are dated October 18,
2004, repeats the assertions m his earhier letier and states thaltae wax toanns do not acourately reflect

available funds that the petitioner could have used to pay the proffered wage. He adds that the beneticiary “would
have replaced ap existing management eroployee” so that this employee’s salary would not have been incurred by
the petitioner. He alsg ye the assertion thai the shareholder bonuses® could have been paid o the
beneficiary as wages. etier deseribes the beneficiary’s background and the petitioner’s desive to
employ hun. He states that jus responsibibities would “include incorporating the duties performed by a former

2o - B .
° Shevwrs on the tax return as ofticers” compensation



employee” who served as a direct project supervisor. also states that the shareholder bonuses would
have been able (o also support the pdyn wnt of the profiered wage. In support of the amount of wages paid to the
former employee, copies of three W-2s have been submitted. The wages paid by the petitioner, however, are
shown to be $41,744.23 in 2001 ; $54,364.80 11 2002, and $59.365 .83 in 2003,

o determining a petitioner’s ability to pay a certified wage, CIS will first examine whether a petifioner may have
emploved and paid wages to 2 bencholary during a given peried. It a petitioner establishes by credible
documentary evidence that it employed the beneficiary at a salary equal to or greater than the proffered wage, the
evidence will be considered prima jacie proof of the petitioner’s ability to pay the proffered wage. If either the
petitioner’s net taxable income or net current assets can cover any shortfall resulting from 2 comparison ot actual
wages paid to the proftered wags, then the petitioner’s ability to pay the certified wage may also be demonsirated
for a given period.  In the instant case, the record does not indicate that the petibioner bas omployed the
henefictary after the priority date.

I the evidence fails to show that the petitioner has already established its ability to pay the proflfered wage
through compensation paid to the beneficlary, CIS will then examine the net income figure reflecied on the
petitioner’s federal income tax retyrn(s), without constderation of depreciation or other expenses. Additionally, i
will review a petitioner’s current assets and currend babilities ag fetlected on Schedule L of the tax returs as an
alternative method of determining a petitioner’s ability to pay the proffered wage. Reliance on federal income tax
eturns ag a basis for deternuning 2 peuitioner’s ability o pay the proffered wage is wdi gstablished by judic!
puc‘,fiem Elatey Resicaramt Corp. v. Sava, 632 F. Supp. 1049, 1054 (SDINY. 1986} (citing Tougatapu
Woodceraft Haowaii, Lid. v. Feldman, 736 F26 1305 (Oth Cir, 19841, see also € 1”?-«]‘6“’"}’ Chang v. Thornburgh,
7i9F. Bupp. S32 (NI Texas 1989y K. CP. Food Co., Tne. v Save, 623 F. Sapp. 1080 (S DMNY. 1983, Ubeda
v, Palmer, 539 F. Supp. 647 (N.D. U 1982}, a7, "'m F.2d 571 (7th Cir. 1983). In KC8. Food Co., Inc. v
ava, 623 F. Bupp. at 1084, the court held that the bmmigration and Naturalization Service, now CIS, bad properly
relied on the petitioner’s net wncome figore, a3 stated on the pefiioner’s corporate inComne tax returns, rather than
the petitioner’s gross income.  The cowst specifically rejected the argument that the Service should have

considered income before expenses were paid, rather than net income.

If an examination of the petitioner’s net income or wages paid (o the beneficiary fails to successfully demonstrate
A -
an ability to pay the proposed wage offer, as stated above, CIS will review a petitioner’s net current assets.

In this case, although the evidence indicates that the petitioner’s net income could not support the protfered wage

f $109,000, in some cases, where the evidence indicates that a reasonable portion of shareholder bonuses may
be considered as additional financial resource, it is appropriate to review such figures n addition to  the net
inconne of the business. Here, the salary of the former employes may alse be considered in conjunction with the
when the amournts of income in those respective years, the results indicate that the petitioner could cover the
certified wage of $109,000 n both 2001 and 2002,
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In examining a petitioner’s ability 1o pay the proffered wage, the fundamental tocus of the CIS” determination 18
whether the employer is making a realistic job offer and bas the overall financial ability to satisfy the proffered
wage. Matter of Great Waldi, 16 1&N Dee. 142, 145 {Acting Reg. Comm. 1977} Accordingly, afier a review of
the petitoner’s federal tax returns and alt other relevant evidence, we conclude that the petiioner bas established

that i had the ability {o pay the salary offered as of the priority date of the petition and continuing to present.

The burden of proef in these proceedings rests solely with the petivoner, Section 281 of the Act, & US.CL § 1361
The petitioner has mwt that burden.

ORDER: The appeal 15 sustained. The petition will be approved.



