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DISCUSSION: The Director, Texas Service Center (“director”), denied the immigrant visa petition. The
petitioner filed a Motion to Reopen and Reconsider. The director reopened the petition, but then affirmed the
prior decision to deny the petition. The petitioner then appealed the denial to the Administrative Appeals
Office (“AAQ”), and the matter is now before the AAO on appeal. The AAO will remand the decision back
to the director for further consideration in accordance with the instructions below.

The petitioner operates a business related to marble design and seeks to employ the beneficiary permanently in
the United States as a marble setter. The petition filed was submitted with Form ETA 750, Application for Alien
Employment Certification, approved by the Department of Labor (“DOL”). As set forth in the director’s October
12, 2005 denial, the case was denied based on the petitioner’s failure to demonstrate that was the
successor-in-interest to Marble Designs. Further, the director determined that the petitioner failed to. show its
ability to pay the proffered wage.

The AAO takes a de novo look at issues raised in the denial of this petition. See Dor v. INS, 891 F.2d 997,
1002 n. 9 (2d Cir. 1989) (noting that the AAO reviews appeals on a de novo basis). The AAO considers all
pertinent evidence in the record, including new evidence properly submitted upon appeal.'

The record shows that the appeal is properly filed, and makes a specific allegation of error in law or fact. The
procedural history in this case is documented by the record and incorporated into the decision. Further
elaboration of the procedural history will be made only as necessary.

The petitioner has filed to obtain permanent residence and classify the beneficiary as a skilled worker. The
regulation at 8§ C.F.R. § 204.5(1)(2), and Section 203(b)(3)(AXi) of the Immigration and Nationality Act (the
Act), 8 US.C. § 1153(b)3)(A)(i), provides for the granting of preference classification to qualified
immigrants who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for which
qualified workers are not available in the United States. See also 8 C.F.R. § 204.5(1)(3)(ii)(b).

The petitioner must establish that its ETA 750 job offer to the beneficiary is a realistic one. A petitioner’s filing
of an ETA 750 labor certification application establishes a priority date for any immigrant petition later filed
based on the approved ETA 750. The priority date is the date that Form ETA 750 Application for Alien
Employment Certification was accepted for processing by any office within the employment service system
of the Department of Labor. See 8 CFR § 204.5(d). Therefore, the petitioner must establish that the job offer
was realistic as of the priority date, and that the offer remained realistic for each year thereafter, until the
beneficiary obtains lawful permanent residence. The petitioner’s ability to pay the proffered wage is an essential
element in evaluating whether a job offer is realistic. See Matter of Great Wall, 16 I1&N Dec. 142 (Acting Reg.
Comm. 1977). See also 8 C.F.R. § 204.5(g)(2).

The regulation 8 C.F.R. § 204.5(g)(2) states in pertinent part:
Ability of prospective employer to pay wage. Any petition filed by or for an employment-

based immigrant which requires an offer of employment must be accompanied by evidence
that the prospective United States employer has the ability to pay the proffered wage. The

' The submission of additional evidence on appeal is allowed by the instructions to the Form 1-290B, which
are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). The record in the instant case
provides no reason to preclude consideration of any of the documents newly submitted on appeal. See Matter
of Soriano, 19 1&N Dec. 764 (BIA 1988).



petitioner must demonstrate this ability at the time the priority date is established and
continuing until the beneficiary obtains lawful permanent residence. Evidence of this ability
shall be in the form of copies of annual reports, federal tax returns, or audited financial
statements.

In the case at hand, the petitioner filed Form ETA 750 with the relevant state workforce agency on April 30,
2001. The proffered wage as stated on Form ETA 750 for the position of marble setter is $20 per hour,
equivalent to $41,600 per year based on a 40 hour work week. The labor certification was approved on
September 10, 2001, and the petitioner filed the I-140 petition on the beneficiary’s behalf on December 16,
2004.> The petitioner represented the following information on the I-140 Petition: date established: January
14, 1994; gross annual income: $3,831,388; net annual income: $148,000.00; and current number of
employees: 60.

On March 3, 2005, the director issued a Request for Additional Evidence (“RFE”), which requested that the
petitioner submit evidence that the petitioner identified itself to DOL and the public as Debanie, Inc.; that the

petitioner has the ability to pgy.i tory prescribed evidence for 2004; and for the petitioner to
submit quarterly returns that filed on behalf of the petitioner in 2004,

Following consideration of the petitioner’s response to the RFE, the director denied the petition. The
petitioner filed a Motion to Reopen or Reconsider, which the director reopened, but affirmed her prior
decision as the petitioner did not establish that the original decision was in error. The petitioner appealed and
the matter is now before the AAO.

First. we will examine the issue of successor-in-interest. The certified Form ETA 750 lists the employer as:
The petitioner listed on Form I-140 is:

The director questioned
. was the successor-in-interest to

esigns, or that
Marble Designs.

To show that the new entity qualifies as a successor-in-interest to the original petitioner requires documentary
evidence that the new entity has assumed all of the rights, duties, and obligations of the predecessor company,
and has the ability to pay from the date of the acquisition. See Matter of Dial Auto Repair Shop, Inc., 19 1&N
Dec. 481 (Comm. 1986). A corporation is a separate and distinct legal entity from its owners and
shareholders, the assets of its shareholders or of other enterprises or corporations cannot be considered in
determining the petitioning corporation’s ability to pay the proffered wage. See Matter of Aphrodite
Investments, Ltd., 17 1&N Dec. 530 (Comm. 1980). In a similar case, the court in Sitar v. Ashcroft, 2003 WL
22203713 (D.Mass. Sept. 18, 2003) stated, “nothing in the governing regulation, 8 C.F.R. § 204.5, permits
[CIS] to consider the financial resources of individuals or entities who have no legal obligation to pay the
wage.”

In the case at hand, the petitioner contends tha- is not the successor to Marble Designs, but

rather the two companies are one and the same. In support, the petitioner provided the following documents:

? The petitioner initially filed an I-140 Petition on the beneficiary’s behalf on January 25, 2002, which was
denied on November 27, 2002. The director denied the petition on the basis that the actual employer of the
beneficiary was unclear. The petitioner operated under an employee leasing agreement with another
company.

The petitioner had an “employee leasing agreement” with -



1. Fictitious name registration with the Florida Department of State, dated November 1, 1995, which
provides that the fictitious name Marble Designs was registered on March 3, 1994. The name must
be renewed every five years to maintain registration. The “registration gives no rights to ownership
of the name.”

2. Florida Department of State Corporate Registry Online from
http://www.sunbiz.org/scripts/ficidet.exe?actiontDETREG&docnum=G9406200026&rd, dated
September 15, 2005, which lists W’t éq as an active
company with an Federal Emplo ication Number (“FEIN”) of Further, the
owner information is listed as: with an FEIN of N

The document lists a February 5, 2004 renewal, and a November 5, 1999 renewal.

3. Application for renewal of fictitious name. entered by of State on August 24. 1999
listin of FEIN o with an owner o

Application for renewal of fictitious name, dated JW
with the address of crossed out, FEIN

ith an owner of , with the address
crossed out, and address change indicated on the form, FEIN: L

5. Florida Department of State Corporate Registry Online from

http://www.sunbiz.org/scripts/cordet.exe?al=DETFIL&n1=P94000003796 &n2=NAM
September 15, 2005, which exhibits the registered address change of _ to
I 21 that the address was changed as of February 3, 2003

62004 and 2005 Annual Report filings for |- isting an address of

7. 2003 Annual an address change from

It
02 Annual Report filings for . listing an address of -

2005 Florida Statutes related to business organizations, including 606.06 Uniform Business Report;
607.1622, Annual Report for Department of State; and 865.09 Fictitious Name Registration, which
includes a provision that if the ownership of a registered business changes, such changes must be
reported. The section also includes a provision (3), which requires that an entity may not engage in
business under a fictitious name until the entity registers the name, and files the requisite sworn
statement with address and ownership information.

The evidence provided shows that both and have the same tax identification
number. We would conclude that they are the same employer. n employer is defined as an entity with the
same FEIN. See 8 C.F.R. § 656.17(i)5(i). Therefore, we find that the petitioner does not need to demonstrate
that it is the successor-in-interest, and has overcome this basis for denial.

A second issue raised in the director’s denial was the petitioner’s ability to pay. We will initially examine the
petitioner’s ability to pay based on the petitioner’s prior history of wage payment to the beneficiary, if any. If the
petitioner establishes by documentary evidence that it employed the beneficiary at a salary equal to or greater
than the proffered wage, the evidence will be considered prima facie proof of the petitioner’s ability to pay
the proffered wage. In the instant case, there is no evidence that the petitioner employed the beneficiary. On
Form ETA 750B, signed by the beneficiary on April 2, 2001, the beneficiary did list that he was employed



with Marble Designs from June 2000 to the present (date of signature April 2, 2001). The petitioner provided
the following evidence of payment for the beneficiary:

Year Wages
2001 Form 1099 - $52,226.67
2000 Form 1099 - $28,550.32

FEIN: _ The petitioner additionally submitted payroll records for ‘

Designs for the time period October 1, 2004 to December 31, 2004 (issued by Presidion), exhibiting weekly
payments to the beneficiary in varying amounts (at the lowest, he was paid $205 on December 23, 2004; at
the highest he was paid $8,206.25 on December 31, 2004). The wage print-outs do not indicate year-to-date
totals, but for the three month time period supplied in 2004, the beneficiary was paid $16,412.50.

As we accept that -and_‘are the same company, the petitioner can demonstrate its
ability to pay the proffered wage in 2001, but not in any other year. Therefore, the petitioner cannot
demonstrate its ability to pay the proffered wage through wage payment alone. The petitioner must
demonstrate that it can pay the beneficiary the full proffered wage in 2002 and 2003; and must demonstrate in
2004, that it can pay the difference between the wages paid, and the proffered wage.

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal to the
proffered wage during that period, Citizenship & Immigration Services (“CIS”) will next examine the net
income figure reflected on the petitioner’s federal income tax return. Reliance on federal income tax returns
as a basis for determining a petitioner’s ability to pay the proffered wage is well established by judicial
precedent. Elatos Restaurant Corp. v. Sava, 632 F. Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu
Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d 1305 (9th Cir. 1984)); see also Chi-Feng Chang v. Thornburgh,
719 F. Supp. 532 (N.D. Texas 1989); K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985);
Ubeda v. Palmer, 539 F. Supp. 647 (N.D. 111. 1982), aff’d, 703 F.2d 571 (7th Cir. 1983).

In K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. at 1084, the court held that the Immigration and Naturalization
Service, now CIS, had properly relied on the petitioner’s net income figure, as stated on the petitioner’s
corporate income tax returns, rather than the petitioner’s gross income. The court specifically rejected the
argument that the Service should have considered income before expenses were paid rather than net income.



age

The petitioner is structured as an S corporation. Where an S corporation’s income is exclusively from a trade
or business, CIS considers net income to be the figure for ordinary income, shown on line 21 of page one of
the petitioner's Form 1120S. The instructions on the Form 1120S, U.S. Income Tax Return for an S
Corporation, state on page one, "Caution, Include only trade or business income and expenses on lines la
through 21." Where an S corporation has income from sources other than from a trade or business, net
income is found on Schedule K. The Schedule K form related to the Form 1120 states that an S corporation's
total income from its various sources are to be shown not on page one of the Form 1120S, but on lines 1
through 6 of the Schedule K, Shareholders' Shares of Income, Credits, Deductions, etc. See Internal Revenue
Service, Instructions for Form 11208, 2003, at http://www.irsgov/pub/irs-03/i1120s.pdf, Instructions for Form
11208, 2002, at http://www.irs.gov/pub/irs-02/i1120s.pdf, (accessed February 15, 2005). Schedule K reflects
income from other sources. Accordingly, we will take the petitioner’s income from Schedule K, which shows
the following income for Debanie, Inc.:*

Tax year Net income or (loss)
2004 $213,615

2003 $59,155

2002 $295,729

2001 $627,442

The petitioner’s net income would allow for payment of the beneficiary’s proffered wage in all of the above
years, and thus, this portion of the denial is also overcome.

However, although not raised in the director’s decision, the AAO has identified an additional ground of
ineligibility: whether or not the petitioner is the actual employer of the beneficiary. An application or petition
that fails to comply with the technical requirements of the law may be denied by the AAO even if the Service
Center does not identify all of the grounds for denial in the initial decision. See Spencer Enterprises, Inc. v.
United States, 299 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), gff'd. 345 F.3d 683 (9th Cir. 2003); see also Dor

v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews appeals on a de novo basis).
The petitioner had submitted a letter dated October 11, 2001, which provided, “Marble Design and
have a co-employment arrangement with the administration of their employees.

submits quarterly returns on behalf of the co-employment relationship with Marble Design. They
co-employ approximately 45 employees.”

The director had requested in its March 3, 2005 RFE that the petitioner submit quarterly returns from
In response, the petitioner provided that Paradyme now operated as Presidion Solutions,
and that Presidion filed “Form 941s for thousands of employees in pool of which the petitioner has
approximately 60 employees, and the company “does not break out separate quarterly returns for any of its
customers.” The petitioner provided information that Presidion Solutions was a human resources company
that handled the petitioner’s payroll and administrative functions.

Additionally| the ietitioner submitted a contract for its business with Paradyme Employee Leasing

Corporation which provides:

% The entity listed on the tax return is




1. Agreement to Lease Employees. We [Paradyme] are engaged in the business of leasing
employees to businesses . . .We hereby agree to lease employees . . . to you [the petitioner] to
fill positions requested by you.

3. Employees. We shall be the legal employer of all employees under this agreement. All
employees under this agreement shall be under your direction and supervision during their
assignment to you.

4, Our Duties. We are solely responsible for administrative employee matters, including
maintaining personnel records, payment of all federal, state, and local employment taxes,
providing workers’ compensation insurance (unless otherwise restricted by law), as well as
non-obligatory fringe benefit programs for our employees.

5. Indemnification and Insurance. ... D. you shall maintain comprehensive general liability
insurance on all employees leased to you at minimum levels acceptance [sic] to us . . . E.
With respect to the performance of, and supervision over, certain licensed duties, to wit
(medical, legal, nursing, architectural, engineering, pest inspecting, etc..) both parties agree
that you retain supervisory control over all licensed professional duties . . . H. This agreement
contemplates that all compensation to employees under this agreement and all records and
reports required to be kept or made shall be accomplished by us. If you compensate
employees additionally, in any way, you are solely responsible for the payment and filing of
all required taxes, reports and insurance premiums resulting from said compensation.

6. Miscellaneous. ... 2. You will comply with all directives from us, any consultants which
we hire, our workers compensation carrier and any government agency having jurisdiction
over the workplace, health or safety . . . C. You acknowledge changes in circumstances, fact,
law, or any other exigency may require or cause a change in the benefits package offered by
us, and you specifically authorize us to make any such change upon reasonable notice to you.

15. Discontinuation of business. In the event that either party shall discontinue operations,
this agreement shall terminate as of the last day of the month in which operations cease with
the same force and effect as if such last day of the month were originally set forth as the
termination date hereof.

In determining the actual employer, the regulation at 20 C.F.R. § 656.3 provides:

Employer means a person, association, firm, or a corporation which currently has a location
within the United States to which U.S. workers may be referred for employment, and which
proposes to employ a full-time worker at a place within the United States or the authorized
representative of such a person, association, firm or corporation.

In Matter of Smith, 12 1&N Dec. 772 (1968), the petitioner, a staffing service, provided a continuous supply
of secretaries to third-party clients. The district director determined that the staffing service, rather than its
clients, was the beneficiary’s actual employer. To reach this conclusion, the director looked to the fact that
the staffing service would make contributions to the beneficiary’s social security, worker’s compensation, and
unemployment insurance programs; would withhold federal and state income taxes; and would provide other
benefits such as group insurance. Id. At 773.

In Matter of Ord, 18 I&N Dec. 285 (Reg. Comm. 1992), a firm sought to utilize the H-1B nonimmigrant visa
program and temporarily outsource its aeronautical engineers to third-party clients on a continuing basis with
one-year contracts. In Ord, the Regional Commission determined that the petitioning firm was the
beneficiary’s actual employer, not its clients, in part because it was between an employer and a job seeker, but
had the authority to retain its employees for multiple outsourcing projects.
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In Matter of Artee, 18 1&N Dec. 366 (Comm. 1982), the petitioner sought to utilize the H-2B program to
employ machinists who were to be outsourced to third-party clients. The commissioner again determined that
were a staffing service does more than refer potential employees to other employers for a fee, where it retains
its employees on its payroll, etc. The staffing service rather than the end-user is the actual employer. Id.

The contract between the tw is critical to determining who is the actual employer. In the case at
hand, the contract is between and the petitioner, and is dated December 27, 1995. Nothinod

information provided regarding provides that it is the successor to, or same compa
Therefore, under section 15 of the agreement, the agreement would no longer be in force if
longer in business. The question is then whether a new agreement controls the relationship between the two
parties. Based on the agreement provided, we would conclude that| does more than issue payroll, as
it states in clause 3 that it is the “legal employer,” controls benefits, pays taxes, requires the “co-employer” to

maintain certain insurance on employees, and that the petitioner comply with directives that Paradyme issues.

If operates on the basis of the same contract a
we would conclude that and not is the employer. Should that
be the case, then despite the petitioner’s showing o 0 pay and overcoming the issue of
successorship, the petition would be denied. As this point was not addressed directly in the RFE or in the
director’s decision, and all other grounds for denial were otherwise overcome on appeal, the petitioner should
have an opportunity to address this point on remand.

and all the provisions remain the same,

In accordance with the foregoing, we will remand the petition to the director to issue an RFE related to the

igts regarding submission of documents related to the petitioner’s agreement with | EEEEENd

he director may also request the beneficiary’s W-2 statements or Forms 1099 for the years 2002,

2003, 2004, and 2005 to determine who has paid the beneficiary his wages. The petitioner may provide

additional evidence within a reasonable period of time to be determined by the director. Following issuance

of the RFE and upon receipt of all the evidence, the director will review the entire record and enter a new
decision.

ORDER: The petition is remanded to the director for further action in accordance with the foregoing
and entry of a new decision.



