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DISCUSSION: The director denied the nonimmigrant visa petition and the Administrative Appeals
Office (AAO) remanded a subsequent appeal to the director for entry of a new decision. The director has
denied the petition and certified his decision to the AAO for review. The drrector s decision will be
afﬁrmed The petition w111 be denled

Prehmrnarrly, the AAO notes that new counsel for the beneficiary entered an appearance as attorney of
record. As the beneﬁcrary is.not a recognized party to these proceedings, new counsel will not be’
substituted for the petitioner’s counsel. All representations of the beneficiary’s counsel will be
- considered; however, he will not receive notice of the.decision.

The petitioner is a photography studio that seeks to employ the beneficiary as an operations and market
analyst. The petitioner, therefore, seeks to classify the beneficiary as a nonimmigrant worker in a specialty -
occupation pursuant to section 101(a)(15)(H)(1)(b) of the Immlgratlon and Natlonahty Act (the -Act),
8US.C.§ 1101(a)(15)(H)(1)(b)

The record of proceeding before the AAO contalns (1) the Form I-129 and supportrng documentatron (2) the
director’s May 5, 2003 request for additional evidence; (3) counsel’s June 10, 2003 response to the diréctor’s
request; (4) the director’s June 30, 2003 denial letter; (5) the Form 1-290B and supporting documentation,
dated July 22, 2003; (6) the AAO’s July 26, 2004 remand of the petition to the director;
(7) the director’s May 11, 2006 request for additional evidence; (8) counsel’s July 28, 2006 response to the
director’s request; (9) the director’s November 3, 2006 notice of certification; and (10) the beneficiary’s
counsel’s November 28, 2006 response to the director’s notice of certification. The AAO reviewed the
record in its entrrety before i 1ssu1ng its decision.

In its July 26, 2004 decision, the AAO determined that, although the petitioner had established that the
beneficiary qualifies to perform the duties of a specralty occupation, the petitioner had not established that the
proposed position qualifies for classification as a specialty occupation. In its decision, the AAO determined
that the duties of the proposed position as set forth in the petition were similar to those of marketing
managers, as such positions are discussed in the Department of Labor’s Occupational Outlook Handbook (the
Handbook), a resource upon which the AAO routinely relies for its information about the duties and
educational requirements of particular occupations

In his July 28, 2006 response to the director’s request for additional evidence, counsel repeated his assertion
that the duties of the proposed position are similar to those of market research analysts, and submitted an
.excerpt of the Handbook's entry for that profession. ' However, as noted previously, the AAO in its decision -
-determined that the duties of the position are not similar to those of a market research analyst, and counsel did
not address this explrclt ﬁndlng by the AAO.

In his November 28, 2006 response to the director’s notice of certification, the beneﬁcrary ] counsel contends
that the proposed position quahﬁes for classification as a specialty occupatlon

Section 214(1)(1) of the. Immrgratron and Natlonahty Act (the Act), 8 U.S. C § 1184(1)(1), défines the term
specralty occupatron as an occupatlon that requires:”

(A) theoret1ca1 and practlcal apphcatlon 'of a body of highly speelahzed knowledge
' and .

B) attainment of a bachelor’s or higher degree in the speciﬁc specialty (or its
' ~_equivalent) as a minimum for entry into the occupation in the United States.
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The term “spécialty occupation” s further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

[A]n occupation which requires theoretical and practical application of a body of highly
- specialized knowledge in fields of human- endeavor including, but not limited to,
“architecture, engineering, mathematics, physical sciences, social sciences, medicine and
health, education, business specialties, accounting, law, theology, and the arts, and which
requires the attainment of a bachelor’s degree or higher in a specific specialty, or its
equivalent, as a,minimum for entry into the occupation in the United States.

Pursuant to 8 CF.R. § 214. 2(h)(4)(111)(A) to quahfy asa spemalty occupation, the p0s1t10n must meet one of
the following criteria:

(]) A baccalaureate or higher degree or its equivalent is normally the minimum_.
requirement for entry 1nto the pamcular posmon

®) The degree requirement IS common to the industry in parallel positions among -
- similar organizations or, in the alternative; an employer may show that its particular
" position is so complex or unique that it can be performed only by an 1nd1v1dual with
a degree; ‘

(3 " The employer normally requires a degree or its equivalent for the position; or

. (4)  The nature of the specific duties is so specialized and complex that knowledge
: ~ required to perform the duties is usually- associated with the attainment of a
baccalaureate or higher degree. '

' Citizenship and Immigration” Services (CIS) interprets the term "‘degree in the criteria at
8 C.F.R: § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a spec1ﬁc
specralty that 1 is directly related to the proposed position.

~ In his October 11, 2002 letter of support and June 10, 2003 response to the director’s request for additional
“evidence, counsel stated that the duties of the proposed position would include solving organizational,
~ operational, and distribution problems of the company through the usage of his knowledge of business
administration; planning, forecasting, researching, scheduling, and the design production of facilities that best
meet the petitioner’s company goals; -evaluating the pricing and distribution of products; analyzing
management procedures; des1gn1ng a .control’ reporting system for effective methods of improvement,
'presenting analy51s in oral and written research reports; demonstrating continuous efforts to improve .
operations; researching. market. conditions in the local-and regional area so as to"determine the potential for
‘'sales of the petitioner’s products; researching methods of gathering data on competitors, pricing, and
~ prevailing conditions; making recommendations and proposing alternative solutions to management.

In-his July 28, 2006 response to the director’s second request for additional evidence, counsel emphasized the

marketing-related portions of the proposed position in his attempt to classify the proposed position as a

-market research analyst. In summation, the beneficiary would spend fifteen percent of his time conducting

survey researches, developing marketing strategies, and providing studies and analysis; fifteen percent of his

time generating, refining, and evaluating marketing actions, and monitoring the marketing performance of the

company’s .products and services; fifteen percent of his tirne collecting and analyzing data on customer

demographics,. preferences, needs, and buying habits so as to identify potential markets and factors affecting

S~
\ .



WAC 03 015 50386
Page 4 k

product and service demand; fifteen percent of his time gathering information or data on competitors, and
devising and evaluating methods and procedures for collecting such data; fifteen percent of his time
organizing and interpreting the information gained, and forecasting and tracking marketing and sales trends;
fifteen percent of his time providing reports and summary conclusions, and making recommendations, to

. management, as well as proposing alternate courses of actions; and ten percent of his time measuring and
assessing customer and employee satisfaction, measuring the effectiveness of the petitioner s marketing, and
monitoring industry statistics and trends.

In his November 28 2006 response to the director’s notice of certification the beneficiary’s counsel
-,emphasrzes the advisory role that the beneficiary would play in the petitioner’s company. Specifically, he
states that that the beneficiary would spend fifty percent of his time on analysis and decision-making; twenty
~ percent of his time providing advice and consultation regarding the petitioner’s company expansmn fifteen
percent of his time on orgamzational development (conducting studies and evaluating the company’s current
organizational system, for example) and fifteen percent of ‘his time commumcating and reporting to -
management o :

The AAO finds that, rather than clarifying the duties as they were previously described, the beneficiary’s
¢ounsel’s description. of the duties of the proposed position constitute a material alteration of the proposed
-position. For-example, counsel’s July 28, 2006 description of the position has the beneficiary spending
approximately eighty-five percent of his time on marketing-related activities. In contrast,
_ the beneficiary’s counsel states that the beneficiary would spend fifty percent of his time on such activities as
-analyzing, developing, and implementing solutions for process improvements, trouble-shooting, production
support, new product development, analyzing business and operating procedures, and conferring with
persormel to ensure the smooth functioning of newly-implemented systems or procedures. - While the
- petitioner’s initial job descnpt1on did include such tasks as solving organizational, operational, ‘and
distribution problems of the company, the July 28, 2006 job description did not indicate that such tasks were
to consume such a large percentage of the beneficiary’s time. The fifteen percent of the beneﬁc1ary s time
that was to be spend on “organizational development,” according to the November:28, 2006 description did
not appear in the July 28, 2006 job description. The AAO also notes that, according to the beneficiary’s
" counsel, the beneficiary was to spend fifteen percent of his time updating top management on the overall
- operations of the petitioner’s company performance. Again, such responsibilities were not reflected in the
‘July 28 2006 job description, which was largely limited to marketing-related activities. ~ |

In sum, the July 28, 2006 descriptlon appeared to have the beneficiary domg more of the actual marketing :
work, while the November 28,.2006 iteration of the job has the beneficiary managing more of the actual
work done in the petitioner’s.operation.! Moreover; the AAO notes that the percentages of time to be
spent performing each duty varies sharply from the July 28, 2006 description to the one provided on _
November 28, 2006. As the beneficiary’s counsel was not authorized by the petitioner to make changes
in the job description, the changes offered by the beneﬁciary’s counsel will not be cdnsidered. A

' For example the beneﬁcrary ] counsel has added the followmg to the list of the beneﬁcrary ]
respon51b111t1es S : :

. The [beneﬁciary] is assigned a huge task'of not only of [sic] ensuring that technical legal
information [is] well disseminated but also all legal information presented [1s] well
" understood by our clients from all over the world.

Again, this is a sharp departure from counsel’s July 28 2006 description of the duties of the proposed
position, which focused almost excluswely on the marketing-related duties of the posrtion '
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petitioner cannot offer a new position to the beneficiary on appeal, or materially change a position’s title,
its level of authority within the organizational hierarchy, or the associated job responsibilities. The
petitioner must establish that the position offered to the beneficiary when the petition was filed merits
- classification asa manager1al or executive position. Matter of Michelin Tire Corp., 17 I&N Dec. 248, 249
(Reg. Comm. 1978). A petitioner may not make material changes to a petition in an ‘effort to make a
deficient petition conform to CIS requirements. See Matter of Tzummi, 22 1&N Dec. 169, 176 (Assoc
Comm. 1998). .. :

‘If s1gn1ﬁcant changes are made to the-initial request for approval the petitioner must file a new petition

rather than seek approval of a petition that is not supported by the facts in the record. The information”
provided by the petitioner-in its response to the director's request for further evidence did not clarify or

provide more specificity to the original duties of the position, but rather added new generic duties to the

job description. Therefore the AAO s analy51s will be based on the earlier ]Ob descrrptlon

The AAO affirms .its previous, finding that the duties of the proposed' position are sim_ilar to those of
marketing managers as such positions are described in the Handbook. In reaching its conclusions, the
AAO has'reviewed the discussion of market or marketing research analysts at pages 173-174 of the 2006-
2007 edition of the Handbook. It has taken particular note_ of the following section of that discus_sion:-. -

M ]arket research analysts devise methods and procedures for obtaining the data they

need. They often design telephone mail, or Internet surveys to assess ‘consumer

preferences. Some surveys are conducted as personal interviews by going door-to-door,

leading focus group discussions, or setting up booths in public places such as shopping

malls. = Trained interviewers, under the market research analyst ] d1rect10n usually

conduct the surveys. - , L
After compiling “the data market research - analysts evaluate them and make
recommenda’nons to their client or employer based upon their findings. They provide a

- company’s management with information needed to make decisions on the promotion,
distribution, design, and pricing of products. or services. The information may also be '
used to determine the advisability of adding new lines of merchandise, opening new

' branches or otherwise diversifying the company’s operations. Market research analysts
might also develop advertising brochures and commercials, sales plans, and product .

_ promotrons such'as rebates and giveaways. »

" The AAO ﬁnds that 1t is market research analysts ‘work in the design and analysis of original market

research that sets this occupation apart from what might otherwise be characterized as marketing or sales
* manager.positions, employment that also requires the incumbents to perform marketing research as they
seek to identify and expand business opportunities for their employers. Such duties are not reflected in the -
various job-descriptions that are now part of the record of-proceeding. As the petitioner does not indicate
that the proposed position would require the beneficiary to design and conduct the market research the
r pos1tron does not reﬂect the work of a market research analyst

Instead, as noted prev1ously, the AAO finds the market research dutles assoc1ated w1th the proposed
" position to be more closely related to the work of marketing managers, who also use marketing research
and financial analysis' to develop business strategres The Handbook’s discussion of the duties of
_ advert1s1ng, rnarketrng, promot1ons publ1c relations, and sales managers states the following:
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Marketing managers develop the firm’s detailed marketing strategy. With the help of
- subordinates, including product development managers and market research managers,
they determine the demand for products and ‘services offered by the firm and its
‘competitors. In addition, they identify potential markets—for example, business firms,
wholesalers, retailers, government, or the general public. Marketing managers develop
pricing strategy with an eye towards maximizing the firm’s share of the market and its
profits while ensuring that the firm’s customers are satisfied. In collaboration with sales,
product development, and other managers, they monitor trends that indicate the need for -
new products and services and oversee product development. Marketing managers work:
* with advertising and promotion managers to promote the firm’s products and services and
to attract potential users.. . .

The Handbook states thie followmg w1th regard to the educatlonal qualifications requlred for marketing

_ managers:

A Wide range of educational backgrounds is suitable for entry into advertising, marketing,
promotions, public relations, and sales managerial jobs, but many employers prefer those
with experience in related occupations plus a broad liberal arts background. A bachelor's
degree in sociology, psychology, literature, journalism, or philosophy, among other
subjects, is acceptable. However, requirements vary, depending upon the particular job.

For marketing, sales, and promotions management positions, some employers prefer a
bachelor's or master's degree in business administration with an emphasis on marketing.

Courses in business law economics, accounting, finance, mathematlcs and statistics are
advantageous. . : : C

o

Most advemsmg, marketmg, promotions, public relations, and sales management
.positions are filled by promoting experienced' staff or related professional personnel. For
-example, many managers are former sales representatives, purchasing agents, buyers, or
product, advertising, promotlons or public relations specialists. In small firms, where the

- number of positions is limited, advancement to a management position usually comes -

: slowly In large firms, promot1on may oceur more “quickly.

Thus, the proposed posmon’ does not quallfy for class1ﬁcat10n as a- specialty occupation under
8 C.F.R. § 214.2(h)(4)(iii)(A)(1), which requires a showing that a baccalaureate or higher degree in a specific
specialty or its equivalent is normally the minimum requirement for entry into the type of position being -
proffered. - The Handbook indicates that most marketing manager positions are filled on the basis of
experience (most positions “are filled by promoting experienced staff or related professional-personnel”).
Moreover, the fact that some employers “prefer” a degree or that individuals possessing degrees “should have
the best job opportunities” does not rise to this criterion’s standard of employers normally requiring at least a
bachelor’s degree or its equivalent in a specific specialty. As such marketing managers do not qualify as -
spe01alty occupations under the first criterion. ‘

The AAO does not ﬁnd convincing the beneficiary’s counsel’s assertion that the proposed p051t1on quahfies
as a specialty occupat1on under the first criterion because of information contained in the Dictionary of
Occupational Titles (DOT) or the O*Net. The DOT is not a persuasive source of information regarding
whether a particular job requires the attainment of a baccalaureate or higher degree in a specific specialty,
. or its equivalent, as a minimum for entry into the occupation. The SVP rating is meant to indicate only
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the total number of years of vocational preparation required for a particular position. It does not describe
how those years are to be divided. among training, formal education, and experience, and it does not
specify the particular type of degree, if any, that a position would require. In a similar vein, ‘the O*Net’s .
“Job Zone” rating does-not indicate whether a degrees in a specific’ spe01alty is requlred As such, the

AAO accords no significant welght to this 1nformatlon - - '

The AAO now tumns to a consideration' of whether the petitioner, unable to establish its proposed position
as a specialty occupation under the first criterion set forth at 8'C.F.R. § 214.2(h)(iii)(A), may quahfy it
under one of the three remaining criteria: a degree requirement as the norm within the petitioner’s
industry or the position is so complex or unique that it may be performed only by an individual with a
degree; the petitioner normally requires a degree or its equivalent for the position; or the duties of the:
position are so-specialized and complex that the knowledge required to perform them is usually associated
w1th a baccalaureate or hlgher degree :

B The proposed - position does not quahfy as a spec1alty occupatlon under elther prong of
8 CF.R. §214 2(h)(4)(111)(A)(2) :

‘The first prong of this regulatlon requlres a showmg that a specific degree requirement is common to the
mdustry in parallel positions among similar organizations. The AAQ has reviewed the job postings -
submitted by the petitioner’s and beneficiary’s counsel in response to the director’s request for additional
evidence and on appeal. Both counsels, however, have failed to consider the specific requirements at
8 C.F.R. § 214.2(h)(4)(iii)(A)(2) for establishing a baccalaureate or higher degree as an industry norm. . To
meet -the burden of proof imposed by the regulatory language, a petitioner must establish that its degree
requirement exists in parallel posmons among similar orgamzanons :

The record falls _to ‘establish that any of these job postings come from companies that ‘are “similar” to the
petitioner, a photography studio with 32 employees. Sony Pictures Entertainment is a creator and distributor
of entertainment products, services, and technology and, according to its posting, has operations in over 67
" countries. Saatchi & Saatchi LA appears to be a marketing firm. ADVO is a direct mail marketing company.
Nova Marketing & Promotlons is a marketing firm. [ESSSSSSEEEEEE. is an investment firm. MODIS
engages in information technology consulting and serv1ces Canac is a division of Kohler_ Co., and
specializes in kitchen and bath cabinetry. UnltedHealthGroup is a medical services provider. H & R Block
and Great-West Life & Annuity are financial services firms. The unnamed company advertising its vacancy
through Spherion is a pubhc consumer products company. ISR p. is an industrial and hazardous
waste managernent company. [INJ Ml is an educational services provider. No information was provided
regarding the business activities of NI USA, the unnamed “contractor” in Richmond,
Virginia, or the ‘unnamed ¢ company in North Wales, Pennsylvania. .

- There is 1nsufﬁ01ent ev1dence to estabhsh that the, advemsers are 51mllar to the petitioner in 51ze scope,

and scale of operations, busmess efforts, and expenditures. Simply going on record without supporting

~ documentary evidence is not sufﬁ01ent for purposes of meeting the burden of proof in these proceedings.
“Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (c1t1ng Matter of Treasure Craft of California, 14
'I&N Dec. 190 (Reg Comm. 1972)).

Moreover even 1f the AAO were to find that these companies were 51m11ar to the petrtloner the job
postlngs are too few to establish an 1ndustry-w1de standard.

Finally, the mfo_rmatmn regardlng the duties and respon51b111ties of the advertised positions is general and
. does not support a meaningful comparison of their actual performance and specialty knowledge
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requirements to those of the proposed position. - Thus, while relevant to this proceedlng, the job postings
submitted by counsel are insufficient to establish the petitioner’s degree requirement as an industry norm in
parallel positions among similar organizations. The. petitioner has not satisfied the first prong of
8 C.F.R. § 214.2(h)(4)(ii)(A)2): : B

The second prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2) requires the petitioner to prove that the duties of the
proposed position are so complex or unique that only an individual with a degree can perform them. For
reasons already set forth'in this decision, the nature of the duties of the proposed position as set forth in this
petition does not support such a finding. Neither counsel nor the petitioner has provided- 1nformat10n that
distinguishes the proposed position from similar marketing manager positions not requiring a four-year
_degree in a specific field or its equivalent, based upon its unique nature or complexity. The petitioner has

therefore failed to establish the second prong of § C.F.R. § 214.2(h)(4)(iii)(A)(2). :

Therefore the petitioner has not establlshed that the proposed posmon qualrﬁes for. classification as a
" specialty occupation under e1ther prong of 8 C.F.R. § 214 2(h)($)(1)(AX2). -

The proposed position does not qual1fy as a spec1alty occupation under 8 C.F.R. § 214. 2(h)(4)(111)(A)(3)
“which requires a showing that the petitioner normally requires a degree or its equivalent for the position. To

- détermine a petitioner’s ability to meet this criterion, the AAO normally reviews the petitioner’s past
" employment practices, as well as the histories, including names and dates of employment, of those employees -
with degrees who previously held the position, and copies of those employees’ diplomas.

The beneficiary’s counsel states, on certification, that the petitioner requires a bachelor’s degree for the

position. However, no evrdence has been submitted to establish the petitioner’s history of hiring only .

individuals who have a bachelor’s degree in a specific field for this position in the past. The AAO notes that
~ the beneficiary’s counsel is not authorized to make representations on behalf of the petitioner. Going on
record without supporting documentary evidence is not sufficient for purposes of meeting the burden of
_proof in these proceedings. Matter of Soffici, 22 1&N .Dec. 158, 165 (Comm. 1998) (citing Matter of
Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)). Accordingly, the proposed position
does not qualify for classification as a specralty occupat1on under ‘the criteria set forrh at
8 CFR.§214. 2(h)(4)(111)(A)(3) '

The AAO next turns: to the cnter1on at 8 C.F. R. §214. 2(h)(4)(111)(A)(4) which requires a demonstration

that the nature of the specific duties is so specialized and complex that knowledge required to perform the

* duties is usually associated with the attainment of a baccalaureate or higher degree. To the extent that
they are depicted in the record, the duties of the proposed position do not appear so specialized and

. complex as to. requlre the highly specialized knowledge associated with a baccalaureate or higher degree,
or its equivalent, in a specific specialty. There is no information in the record to support a finding that the -
‘proposed position is more specialized and complex than the general range of marketing manager positions for
which the Handbook indicates no requirement for the highly specialized knowledge associated with at least a
bachelor’s- degree in a specific specialty. Therefore, the evidence does not establish that the proposed

" position is a spec1alty occupat1on under §CFR.§ 214 2(h)(4)(111)(A)(4)

Accordmgly, the proposed posmon does not quahfy for classification as a specialty. occupatxon and the
petition was properly demed

Finally, the AAO turns to counsel’s’assertion that similar positions have “always been determined in the
past by the Service as a specialty occupation.” "However, each nonimmigrant petition is a separate
proceeding with a separate record. See 8 C.F.R. § 103.8(d). In making a.determination of statutory
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éligibility, CIS is ‘- limited to the information = contained --in " the record of proceeding.
See 8 C.F.R. § 103.2(b)(16)(ii). Although the AAO may attempt to hypothesize as to whether the cases
referenced by previous counsel were similar to the proposed position or were approved in error, no such
determination may be made without review of the original records in their entirety. However, if the prior
petitions were approved based on evidence that was substantially similar to the evidence contained in this
record of proceeding, the approval of those petitions would have been erroneous. - CIS is not required to
approve petitions where eligibility has not been demonstrated, merely because of prior approvals that may
have been erroneous. See, e.g., Matter of Church Scientology International, 19 I&N Dec. 593, 597
(Comm. 1988)., Neither CIS nor any other agency must treat acknowledged errors as binding precedent.
Sussex Engg. Ltd. v. Montgomery 825 F.2d 1084, 1090 (6th Cir. 1987) cert ‘denied, 485 U.S. 1008
(1988). : :

Furthermore the AAO’s authonty over the service centers 1s comparable to the relatronshlp between a
court of appeals and a district court. Even if a service center director had approved the nonimmigrant
petitions on behalf of the beneficiary, the AAO would not be bound to follow the contradictory decision
of a service center. Louisiana Philharmonic Orchestra v. INS, 2000 WL-282785 (E.D. La) aff'd, 248
F. 3d 1139 (5th Clr 2001), cert. denied, 122 S Ct. 51 (2001).

The petrtloner has failed to establish that its proposed position qualifies for classification as a specialty
occupation under any of the criteria set forth at 8 C.F.R. §§ 214. 2()HaiNA)I), (2), (3) and (4).

Therefore the director’s decision will be affirmed.

_‘ The burden of proof in these proceedings rests solely with the petltloner Section 291 of the Atct,
8 U S C. § 1361. The petitioner has not sustained that burden ‘

ORDER: : The director’s November 3,2006 deClSlOl’l'IS affirmed. The petit-ion is denied. ,



