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DISCUSSION: The Director, California Service Center (“director”), denied the immigrant visa petition.
The matter is now before the Administrative Appeals Office (“AAO”) on appeal. The appeal will be
dismissed.

The petitioner manufactures wood and gas cooking ovens, and seeks to employ the beneficiary permanently
in the United States as a bricklayer, firebrick (“Brick Mason™). As required by statute, the petition filed was
submitted with Form ETA 750, Application for Alien Employment Certification, approved by the Department
of Labor (DOL). As set forth in the director’s July 13, 2006 decision, the petition was denied based on the
petitioner’s failure to demonstrate that the beneficiary had the experience required by the certified ETA 750
as of the priority date. The beneficiary had listed prior employment in Mexico at a time when other
documents listed that the beneficiary was in the United States. As a result, the director determined that the
beneficiary willfully misrepresented his employment history, and invalidated the labor certification.

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. § 557(b) ("On appeal
from or review of the initial decision, the agency has all the powers which it would have in making the initial
decision except as it may limit the issues on notice or by rule."); see also, Janka v. U.S. Dept. of Transp.,
NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO’s de novo authority has been long recognized by the
federal courts. See, e.g. Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989).'

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in law or
fact. The procedural history in this case is documented by the record and incorporated into the decision.
Further elaboration of the procedural history will be made only as necessary.

The petitioner has filed to obtain an immigrant visa and classify the beneficiary as a skilled worker. Section
203(b)(3)(A)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A)(i), provides for
the granting of preference classification to qualified immigrants who are capable, at the time of petitioning for
classification under this paragraph, of performing skilled labor (requiring at least two years training or
experience), not of a temporary nature, for which qualified workers are not available in the United States.

The petitioner must establish that its ETA 750 job offer to the beneficiary is a realistic one. A petitioner’s filing
of an ETA 750 labor certification application establishes a priority date for any immigrant petition later filed
based on the approved ETA 750. The priority date is the date that Form ETA 750 Application for Alien
Employment Certification was accepted for processing by any office within the employment service system
of the Department of Labor. See 8 CFR § 204.5(d). Therefore, the petitioner must establish that the job offer
was realistic as of the priority date, and that the offer remained realistic for each year thereafter, until the
beneficiary obtains lawful permanent residence. The petitioner’s ability to pay the proffered wage is an essential
element in evaluating whether a job offer is realistic. See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg.
Comm. 1977). See also 8 CF.R. § 204.5(g)(2).

In the case at hand, the petitioner filed Form ETA 750 with the relevant state workforce agency on January
11, 2000. The proffered wage as stated on Form ETA 750 is $25.75 per hour for an annual salary of $53,560
per year based on a 40 hour work week.> The labor certification was approved on July 9, 2003, and the

' The submission of additional evidence on appeal is allowed by the instructions to the Form 1-290B, which
are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). The record in the instant case
provides no reason to preclude consideration of any of the documents newly submitted on appeal. See Matter
of Soriano, 19 1&N Dec. 764 (BIA 1988).

The petitioner initially listed a salary of $12 per hour, but DOL required that the petitioner increase the wage
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petitioner filed the I-140 Petition on the beneficiary’s behalf on April 20, 2006.> The petitioner listed the
following information on the I-140 Petition: established: July 1987; gross annual income: $2,055,020; net
annual income: $1,007,121; and current number of employees: 10.

As the petition’s facts were contradictory, on June 6, 2006, the director issued a Notice of Intent to Deny
(“NOID”) so that the petitioner had an opportunity to address the inconsistencies. The NOID stated that the
petitioner represented on Form I-140 that the beneficiary entered the U.S. in January 1990. Form ETA 750

rovided conflicting information in that the beneficiary listed on Form ETA 750B that he was employed with
_ in Guadalajara, Jalisco, Mexico from January 1989 to February 1999 as a brickmason.
Additionally, the petitioner provided an affidavit from the beneficiary’s spouse, which attested to the
beneficiary’s physical presence in the United States as of January 1990. The evidence was therefore
contradictory as to whether the beneficiary had been employed in Mexico, or was residing in the United
States after 1990. The director further expressed in the NOID an intent to invalidate the labor certification
based on misrepresentation.*> The director requested that the petitioner submit: copies of the beneficiary’s
Mexican tax returns for all the years that the beneficiary was employed with between 1989
and 1999; copies of the beneficiary’s paychecks or paystubs for mww to 1999;
supplementary evidence that would establish the beneficiary’s employment or that an employer-employee
relationship existed with Carhill Homos between 1989 and 1999; and any evidence to establish the
beneficiary’s address of residence between the years 1989 to 1999.

In response to the NOID, counsel® asserted that there was no misrepresentation, but instead the error in the
employment dates provided was “a mistake/typo from the person preparing the form and overlooked by [the
beneficiary] when reviewing the information on the form.” Counsel further stated that, “previous counsel/
Immigration Legal Services Provider is under criminal investigation because of gross malpractice.” Further,

prior to certification.

* The record of proceeding shows that the petitioner filed two prior I-140 petitions on the beneficiary’s behalf.
The first petition was denied as the petitioner failed to demonstrate that the beneficiary had the required two
years of experience, and evidence listed on Form G-325 filed with the beneficiary’s adjustment of status
application conflicted with information listed on Form ETA 750. The second petition was denied as the
evidence of the beneficiary’s prior experience conflicted, and the petitioner did not resolve the inconsistencies
in the evidence.

* Willful misrepresentation of a material fact in these proceedings may render the beneficiary inadmissible to
the United States, unless the petitioner is able to overcome the findings of the U.S. Consulate investigation.
See section 212(a)(6)(c) of the Act, 8 U.S.C. 1182, regarding misrepresentation, “(i) in general — any alien,
who by fraud or willfully misrepresenting a material fact, seeks (or has sought to procure, or who has
procured) a visa, other documentation, or admission to the United States or other benefit provided under the
Act is inadmissible.”

> A finding of misrepresentation may lead to invalidation of the Form ETA 750. See 20 C.F.R. § 656.31(d)
regarding labor certification applications involving fraud or willful misrepresentation:

Finding of fraud or willful misrepresentation. If as referenced in Sec. 656.30(d), a court, the
DHS or the Department of State determines there was fraud or willful misrepresentation
involving a labor certification application, the application will be considered to be
invalidated, processing is terminated, a notice of the termination and the reason therefore is
sent by the Certifying Officer to the employer, attorney/agent as appropriate.

¢ New counsel took over representation on behalf of the petitioner and beneficiary.
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counsel asserted that the beneficiary had additional prior experience in the U.S. with American International
Construction as a brickmason, which would fulfill the two year prior experience requirement.

On July 13, 2006, the director denied the petition. The director noted the inconsistencies in the evidence,
primarily that the petitioner listed that the beneficiary had entered the U.S. in 1990, and had not since
departed. The petitioner provided an affidavit from the beneficiary’s spouse, which attested to the
beneficiary’s physical presence in the United States from 1990 onward. However, the beneficiary listed on
Form ETA 750 that the beneficiary had been employed as a brickmason with _ in Guadalajara,
Mexico from January 1989 to February 1999. The director stated that the petitioner had provided clear and
convincing evidence that the beneficiary had been physically present in the United States from 1990 to 1992.
Therefore, the director stated that “the sole concern in this visa petition proceeding is whether the
misinformation provided to the Department of Labor (DOL) during the labor certification proceedings
constitutes ‘a willful misrepresentation of a material fact involving the labor certification application.” 20
C.F.R. 656.30(d).” The director cited evidence in the record: an affidavit from two individuals, which
attested to the beneficiary’s employment with Cargil between 1988 and 1990, as well as an affidavit that
T v2s the same entity as ;7 Form ETA 750B signed by the beneficiary listed that the
beneficiary worked for ‘-” from January 1989 to February 1998, in an amendment provided to DOL,
and signed by the beneficiary, the beneficiary indicated that his employment with ended in February
1999. DOL amended Form ETA 750 based on the beneficiary’s change, and certified the ETA 750 on July 9,
2003. The director determined that the beneficiary had materially misrepresented his prior experience. The
director based this determination on the beneficiary’s two assertions to DOL, once in completing the form,
and a second time in amending the form, that the beneficiary was employed with- until 1999. Further,
the beneficiary made no attempt to subsequently change the dates on the form in light of contradictory
evidence. The director invalidated the labor certification. The petitioner appealed and the matter is now
before the AAO.

In evaluating the beneficiary’s qualifications, Citizenship and Immigration Services (“CIS”) must look to the
job offer portion of the alien labor certification to determine the required qualifications for the position. CIS
may not ignore a term of the labor certification, nor may it impose additional requirements. See Matter of
Silver Dragon Chinese Restaurant, 19 1&N Dec. 401, 406 (Comm. 1986). See also, Mandany v. Smith, 696
F.2d 1008 (D.C. Cir. 1983); K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006 (9™ Cir. 1983); Stewart Infra-Red
Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1* Cir. 1981). A labor certification is an integral
part of this petition, but the issuance of a Form ETA 750 does not mandate the approval of the relating petition.
To be eligible for approval, a beneficiary must have all the education, training, and experience specified on the
labor certification as of the petition’s priority date. 8 C.F.R. § 103.2(b)(1), (12). See Matter of Wing's Tea
House, 16 I1&N Dec. 158, 159 (Acting Reg. Comm. 1977); Matter of Katighak, 14 1. & N. Dec. 45, 49 (Reg.
Comm. 1971).

On the Form ETA 750A, the “job offer” position description for a brickmason provides:

Lay firebrick and refractory tile to build, rebuild, reline, or patch high-temperature or heating
equipment, such as boilers, ovens, furnaces, converters, cupolas, ladles, and soaking pits
according to job orders and blueprints: Lay out work, using chatelaines, plumb bobs, tapes,
squares, and levels. Calculate angles and course for building walls, arches, columns, corners,
and bottoms. Remove bumed or damaged brick and clean surface of setting using
sledgehammer, pry bar, pneumatic chipping gun, scraper, and wire brush. Cut brick to size,
using brick hammer or powered abrasive saw. Spread fire-clay mortar over brick with trowel
and lay brick in place. Spread or spray refactories over exposed bricks to protect bricks
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against deterioration by heat, using trowel or spray gun. Position or bend special frame or
hanger over casings to lay arches. Cut notche [sic] or drill openings to provide outlets,
pyrometer mountings, brackets, and heating elements, using handtools. Patch or replace
firebrick lings of ladles and furnace tap holes.

The job offered listed that the position required prior experience of: 2 years in the job offered, Brickmason.
The petitioner did not list any other special requirements.

On the Form ETA 750B, the beneficiary listed his relevant experience as: (1) Carhil Homos, Guadalajara,
Jalisco, Mexico, from January 1989 to February 1998 [amended to February 1999], position: Brickmason; (2)
unemployed, February 1999 to present (date of signature December 20, 1999).

The beneficiary signed the form, which clearly reads: “Pursuant to 28 U.S.C. 1746, I declare under penalty of
perjury the foregoing is true and correct.” Additionally, the beneficiary signed a letter addressed to the California
State Workforce Agency, dated April 21, 2000, which stated that, “The 750B #15a [Form ETA 750B work
experience], date left should have read 02/99, please amend accordingly. 1 have been unemployed since 02/99
awaiting approval of my labor certification so that I may work for the petitioning employer.”

A beneficiary is required to document prior experience in accordance with 8 C.F.R. § 204.5(1)(3), which provides:
(ii) Other documentation—

(A) General. Any requirements of training or experience for skilled workers,
professionals, or other workers must be supported by letters from trainers or employers
giving the name, address, and title of the trainer or employer, and a description of the
training received or the experience of the alien.

(B) Skilled workers. If the petition is for a skilled worker, the petition must be
accompanied by evidence that the alien meets the educational, training or experience,
and any other requirements of the individual labor certification, meets the requirements
for Schedule A designation, or meets the requirements for the Labor Market Information
Pilot Program occupation designation. The minimum requirements for this
classification are at least two years of training or experience.

To document the beneficiary’s experience, counsel submitted copies of the beneficiary’s W-2 statements from
American International Inc. A 1990 W-2 statement showed wages paid to ||| | | | | | QElin the amount of
$17,845.20, as well as a copy of the beneficiary’s taxes from that year listing $17,845 in wages earned.’

The petitioner additionally submitted a letter from:

_, Field Superintendent, American International Construction, dated January

30, 2005;

Dates of employment: “[the beneficiary] was a full time employee from the beginning of 1990 until
the ending of 1991;”

Title: brick mason;

7 The tax return submitted is not an IRS certified copy to establish its authenticity.
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Job Duties: “His duties include, lay firebrick and refractory tile to build, rebuild, reline; Boilers and
others using high temperature or heating equipment.”

The petitioner additionally submitted copies of two pay statements, dated July 26, 1990, and September 20,
1990, to document that AIC employed H

The director questioned in the decision related to the second 1-140 filing that the pay statements were issued
to *” and not ‘| R 2s !isted on Form 1-140 and other documents. We additionally
note that the Field Superintendent has the same surname as the beneficiary. It is unclear whether they are related.
Further, the experience documented is not listed on Form ETA 750, and the letter provided does not list the
month that the beneficiary started, and the month that the beneficiary ended employment, so that it is difficult to
calculate the beneficiary’s total experience. See further Matter of Leung, 16 1&N Dec. 2530 (BIA 1976), where
the Board’s dicta notes that the beneficiary’s experience, without such fact certified by DOL on the
beneficiary’s Form ETA 750B lessens the credibility of the evidence and facts asserted. Additionally, if the
beneficiary’s experience with AIC is truthful and accurate, then listing on Form ETA 750, and asserting in the
amendment to DOL that the beneficiary was employed with in Mexico would be a misrepresentation as
the director set forth in the decision.

-, dated March 20, 2006,

o That the beneficiary used to work full time for AIC.

That the affiant also worked with IENEREEEENEE

e He stated that he worked as a field superintendent and supervised about 60 employees, including the
beneficiary.

e He stated that the beneficiary worked as a brickmason, and that his duties included “laying brick and
refractory tile to build, rebuild, reline ovens, boilers, and others, using high temperature or heating
equipment.”

e He stated, “I can swear under penalty of perjury that [the beneficiary] worked for AIC on a full time
basis as a brickmason from the beginning of 1990, until the end of 1991 and beginning of 1992. 1
started working at AIC on 1987 and I myself left towards the end and beginning 1992.”

e He further states that, “I would like to add to this declaration that I also have personal knowledge of
the fact that [the beneficiary] worked for AIC during the years 1992, 1993 until mid 1994. During
these years, most employees were paid in cash and no W-2 were provided, I myself was paid in cash
towards the end of my employment.”

e He asserted that he was aware of the beneficiary’s employment, because as a former superintendent,
“I had to make sure that the construction work that had been initiated under my supervision was
properly completed.”

e He states that AIC is now out of business.

The petitioner submitted an additional notarized affidavit from
which provided:

In support of the affiant’s claims of employment with AIC, provided a copy of his business card,
his 1987, 1989, 1991 and 1992 W-2 statements, and tax returns for 1989, 1991, 1992.

We note that the beneficiary and the instant affiant who confirmed the beneficiary’s employment at AIC also
share the surname i’ The relationship between the beneficiary and the two affiants, if any, is unclear.
Similarly, this affidavit does not provide the exact dates that the beneficiary was employed.
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The petitioner also provided a notarized Affidavit from the beneficiary, dated March 13, 2003, which sought
to address deficiencies in the evidence:
o The beneficiary stated that his name, as listed on his birth certificate i-, but that
since he had arrived in the United States, he had also used the names and “-
¢ The beneficiary stated that he “worked for ‘-’ in Jalisco, Mexico from 1988 to early

1990.”

o I ch:ngcd owners, and “everything in
company’s name changed to

e The beneficiary asserts that he tried to obtain proof of employment from Cargil, and was able to
obtain statements from two former coworkers that he was employed from 1988 to 1990.

e The beneficiary states that he came to the U.S. “on or about January 1990 and that he began working
full time for American International Construction.

e The beneficiary asserted that he remembered when he began with AIC very clearly since he met his
wife on January 19, 1990.

¢ The beneficiary stated that he was employed with AIC until mid-1994, but that he was unable to
provide pay evidence after 1992 as the company was experiencing financial “instability” and he was
paid in cash after 1992.

e The beneficiary asserted that his pay in 1991 was lower as he was paid partially in cash that year and
his W-2 would not reflect his entire salary.

¢ He asserted that from the beginning of 1990 to 1992 and “following years, I worked under the

records was discarded and the

supervision of [ NG

¢ AIC is now out of business, but has attested to the beneficiary’s employment with
the petitioner.

o  The beneficiary further clarified that his proper name is -’

e Some of his pay statements from AIC listed his name as . He asserted that he

informed AIC’s administration of the error, but that it was not corrected.

e The beneficiary addressed the errors on Form ETA 750: “From the start, I provided my attorney and
her legal assistants with accurate information, but they neglected to follow my instructions. The
documents on your records should serve as evidence in its face of the poor, incomplete and negligent
preparation of my file.”

¢ The beneficiary additionally stated that _ was mistyped and t}F” was the
actual name of the workplace, but that -1 in Spanish is equivalent to )

¢ He attested that his Form G-325 should be corrected “to state my living and working in the United
States from 1991 to the present.” He continues, “to support that early 1991 was in fact my actual date
of entrance, please find my wife’s declaration stating that we met on or about January 19, 1990 and
attesting under penalty on perjury [sic] to the fact that I had entered the United States around this
same date.”

e Further, the beneficiary states that from “1998 until the present, I have acquired over four years of
qualifying experience and skill as a brickmason.”

The affidavit similarly makes clear that if the beneficiary were employed in the U.S. in 1990 to 1992 or 1994
with AIC, then the beneficiary was not employed withi o i» Mexico as listed on Form

® Here, the beneficiary’s citing to early 1991 as his entry date would appear to be a “typo,” which he signed
and attested to.
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ETA 750. The beneficiary fails to adequately address why he signed both Form ETA 750, and the
amendment letter submitted to DOL if the forms were improperly prepared.

The petitioner submitted a notarized affidavit from the beneficiary’s wife, -, dated March 11,
2006, which provided:

e She stated that she arrived in the U.S. in February 1989. She recalled that she met the beneficiary
about a year after her arrival on January 19, 1990, and that they had met in a dance club in Los
Angeles.

e She stated that the beneficiary told her when they met that “he had just arrived from Mexico, and that
he had traveled to the United States with his aunt. He told me that he was living with his brothers.”

e  “Around that time, he started working for [AIC]. He would often talk about work. On Fridays, he
would come visit me later than usual because his boss would invite them to eat and all would spend
hours talking.”

e She stated that approximately four months after they met, the beneficiary “started spending the night
at my house.” Further, “I even remember that with [the beneficiary’s] first tax return in 1991, well
advanced in our relationship, we bough our first bed.” She attached the receipt for this purchase to
the affidavit.

e In mid-1991, she reports that they moved “out to a studio on close to Vermont'® and
started a family.”

o She attests that, “I swear under penalty of perjury that [the beneficiary] had lived in the United States
since early 1990, and that as soon as [the beneficiary] arrived to this country he started working full
time for AIC; any document stating otherwise is defective and should be amended.”

The petitioner additionally submitted a notarized affidavit regarding the beneficiary’s work experience in
Mexico:

Affidavit of_ and _ dated March 10, 2006:

¢ They stated that they knew the beneficiary for approximately twenty years and that he had lived at .
Jalisco, Mexico.

1
That they can attest that the beneficiary worked from the year 1988 until 1990 in the_
ﬁ, now called | . !ich is located “in

the Crucero del Retono, municipality of Tlajomulco de Zuniga, Jalisco.”
e They further attested that he “effecting the duty of brickmason, that everything previous we know and
can attest to the fact on virtue of have been coworkers of [the beneficiary].”

Similarly, the affidavit, if accurate, would confirm that the beneficiary was not employed in Mexico until
1999 as certified to DOL on Form ETA 750 and in the letter of amendment.

On appeal, counsel asserts that the beneficiary did not misrepresent anything, but instead the conflicts in the
evidence were a result of the “gross ineffective assistance of counsel.” As a result, counsel argues that the
beneficiary was denied the benefit sought, and that Matter of Lozada, 19 1&N 637 (BIA 1988), would allow
the beneficiary the right to assert the ineffective assistance of counsel.

® Tt is unclear whether the individuals who provided the affidavits that the beneficiary worked at AIC are the
beneficiary’s brothers.
1% Vermont would appear to be the name of a street, rather than a reference to the state of Vermont.



!age !

Counsel states that the petitioner and the beneficiary had retained the services of “Hispanic American Legal
Services,” which was run by two individuals whom he believed to be attorneys, however, they were not
licensed practitioners. Counsel explains that the beneficiary trusted the paperwork would be completed
properly, and he signed the forms he was asked to sign. However, counsel asserts that the beneficiary “now
realizes that despite all reassurances from Hispanic American Legal Services that the process was running
smoothly, most if not all of the paperwork filed by this establishment were either incorrect or completely
misleading.”

Counsel sets forth that to make a claim under Matter of Lozada, an alien must be accompanied by an affidavit
from the aggrieved party attesting to the relevant facts, that former counsel must be informed of the
allegations presented and allowed an opportunity to respond, and that if the case involved a violation of legal
or ethical responsibilities that the motion should “reflect whether a complaint has been filed with appropriate
disciplinary authorities.” Matter of Lozada, 19 I&N at 637.

Counsel asserts that the beneficiary meets each prong of the Lozada standard. Counsel attached a new
“declaration” from the beneficiary in support. The beneficiary’s declaration, dated August 15, 2006, was not
notarized and stated that it was submitted in connection with a complaint against his prior counsel. He stated
that he received a letter from the State Bar of California on May 11, 2006 that the State Bar was in possession
of his file. Further, he stated that he learned the State Bar had “sought an interim order against the above said
office [prior counsel], and that they took possession of all clients’ files. In addition to, the office was shut
down.” After the fact, the beneficiary states that on July 13, 2006, he received a notice that he had willfully
misrepresented material facts, which he qualifies that, “However, this was done in connection to the
malpractice of the said above office.” He asserts that he signed the documents that were presented to him,
and had “reasonably trust[ed] my attorney’s services” in signing those documents. He states that he “never
intended to or willfully misrepresent material facts to the Department of Labor,” instead the errors were the
result of “gross malpractice.” Additionally attached was a copy of a complaint form addressed to the State
Bar of California, dated August 16, 2006, with only the top portion of the form completed with basic
information. Counsel also submitted a copy of a letter received from the State Bar of California, dated May
11, 2006, regarding the unauthorized practice of law.

First, we note that Matter of Lozada was decided in the context of a deportation case. Second, Matter of
Lozada stressed that former counsel should be allowed an opportunity to respond to the allegations against
them, and “any subsequent response from counsel, or report of counsel’s failure or refusal to respond, should
be submitted with the motion.” Matter of Lozada, 19 1&N at 639. The petitioner did not submit any
documented response, or lack thereof, from any former representative. Further, Matter of Lozada added that
“the potential for abuse is apparent where no mechanism exists for allowing former counsel, whose integrity
or competence is being impugned, to present his version of events if he so chooses.” /d. Additionally, the
petitioner did not provide evidence that the form of complaint was actually filed with the State Bar of
California. The document submitted was only a copy, partially completed, and did not set forth the
allegations against the legal services provider. The petitioner did not submit any determination of malpractice
by the State Bar of California against any of the service providers that the petitioner or beneficiary sought
counsel from.

Additionally, there is significant disparity in the dates of the beneficiary’s claimed employment in Mexico,
listed on From ETA 750 as January 1989 to February 1999, and the dates subsequently claimed as his
experience, 1988 until 1990. The beneficiary signed Form ETA 750 that he was employed with

R rom January 1989 to February 1998. He then subsequently signed a letter amendment addressed to
the Department of Labor that he was employed until February 1999 in Mexico, and was unemployed since
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that time. He then subsequently provided evidence that he entered the U.S. and was employed with AIC in
1990 until either 1991, or possibly 1994. While mistakes are sometimes made on forms, the beneficiary
subsequently signed a letter, which clearly requested that his experience be amended to state until “February
1999.” Alleging reliance on counsel, or a representative, does not obviate the need to read, sign, and attest to
the facts stated. If the Form ETA 750 was in error, the letter amendment afforded the beneficiary to correct
that error. This was not done. Therefore, we concur with the director that the beneficiary willfully
misrepresented a material fact, his experience, to obtain an immigration benefit and that the labor certification
was properly invalidated.

Willful misrepresentation of a material fact in these proceedings may render the beneficiary inadmissible to
the United States, unless the petitioner is able to overcome the findings of the U.S. Consulate investigation.
See section 212(a)(6)(c) of the Act, 8 U.S.C. 1182, regarding misrepresentation, “(1) in general — any alien,
who by fraud or willfully misrepresenting a material fact, seeks (or has sought to procure, or who has
procured) a visa, other documentation, or admission to the United States or other benefit provided under the
Act 1s inadmissible.”

A material issue in this case 1s whether the beneficiary is qualified to perform the duties of the proffered
position through meeting the experience requirements of the position offered. The job offered requires two
years of prior experience as a brickmason. The beneficiary in listing on Form ETA 750B that he gained this
experience with ||| il in Mexico from January 1988 to February 1999, and signed that form under
penalty of perjury, constitutes an act of willful misrepresentation if the beneficiary was not employed in that
position. The listing of such experience misrepresented the beneficiary’s actual qualifications in a willful
effort to procure a benefit ultimately leading to permanent residence under the Act. See Kungys v. U.S., 485
U.S. 759 (1988), (“materiality is a legal question of whether “misrepresentation or concealment was
predictably capable of affecting, i.e., had a natural tendency to affect the official decision.”) Here, the listing
of false experience is a willful misrepresentation of the beneficiary’s qualifications that adversely impacted
DOL’s adjudication of the ETA 750 and CIS’s immigrant petition analysis.

Furthermore, a finding of misrepresentation may lead to invalidation of the Form ETA 750. See 20 C.F.R. §
656.31(d) regarding labor certification applications'' involving fraud or willful misrepresentation:

Finding of fraud or willful misrepresentation. If as referenced in Sec. 656.30(d), a court, the
DHS or the Department of State determines there was fraud or willful misrepresentation
involving a labor certification application, the application will be considered to be
invalidated, processing is terminated, a notice of the termination and the reason therefore is
sent by the Certifying Officer to the employer, attorney/agent as appropriate.

Doubt cast on any aspect of the petitioner’s evidence may lead to a reevaluation of the reliability and
sufficiency of the remaining evidence offered in support of the visa petition. It is incumbent upon the
petitioner to resolve any inconsistencies in the record by independent objective evidence, and attempts to

" Section 212(a)(6)(C) of the Act provides:

Misrepresentation. — (1) In general. — Any alien who, by fraud or willfully misrepresenting a material fact,
seeks to procure (or has sought to procure or has procured) a visa, other documentation, or admission into
the United States or other benefit provided under this Act is inadmissible.
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explain or reconcile such inconsistencies, absent competent objective evidence pointing to where the truth, in
fact, lies, will not suffice. Matter of Ho, 19 1&N Dec. 582, 591-592 (BIA 1988).

By filing the instant petition and listing information on Form ETA 750 that would lead to a positive
determination that the beneficiary had the required experience, the beneficiary has sought to procure a benefit
provided under the Act through fraud and willful misrepresentation of a material fact."> The petitioner has
failed to provide independent and objective evidence to overcome the director’s determination.

Letters to document the beneficiary’s employment in both Mexico and the U.S. fail to provide specific
months in addition to the years worked. Affidavits were provided by individuals with the same surname, and
possibly related to the beneficiary. Evidence to support a claim of “gross malpractice” was not provided. It is
incumbent on the petitioner to resolve any inconsistencies in the record by independent objective evidence,
and attempts to explain or reconcile such inconsistencies, absent competent objective evidence pointing to

'2 Further, the record of proceeding contains three separate social security numbers for the beneficiary listed
on varying documents and prior pay records.

Misuse of another individual's social security number (SSN) is a violation of Federal law and may lead to
fines and/or imprisonment. Further, the misuse of and disregard for the work authorization provisions printed
on your Social Security card may be a violation of Federal immigration law. Violations of applicable law
regarding SSN fraud and misuse are serious crimes and will be subject to prosecution.

The following provisions of law deal directly with Social Security number fraud and misuse:

* Social Security Act: In December 1981, Congress passed a bill to amend the Omnibus Reconciliation Act
of 1981 to restore minimum benefits under the Social Security Act. In addition, the Act made it a felony to
-.willfully, knowingly, and with intent to deceive the Commissioner of Social Security as to his true identity
(or the true identity of any other person) furnishes or causes to be furnished false information to the
Commissioner of Social Security with respect to any information required by the Commissioner of Social
Security in connection with the establishment and maintenance of the records provided for in section
405(c)(2) of this title.

Violators of this provision, Section 208(a)(6) of the Social Security Act, shall be guilty of a felony and upon
conviction thereof shall be fined under title 18 or imprisoned for not more than 5 years, or both. See the
website at http://ssa-custhelp.ssa.gov (accessed on August 27, 2007).

¢ Identity Theft and Assumption Deterrence Act: In October 1998, Congress passed the Identity Theft and
Assumption Deterrence Act (Public Law 105-318) to address the problem of identity theft. Specifically, the
Act made it a Federal crime when anyone:

...knowingly transfers or uses, without lawful authority, a means of identification of another
person with the intent to commit, or to aid or abet, any unlawful activity that constitutes a
violation of Federal law, or that constitutes a felony under any applicable State or local law.

Violations of the Act are investigated by Federal investigative agencies such as the U.S. Secret Service, the
Federal Bureau of Investigation, and the U.S. Postal Inspection Service and prosecuted by the Department of
Justice.
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where the truth, in fact, lies, will not suffice. Matter of Ho, 19 1&N Dec. 582, 591-592 (BIA 1988). The
petitioner has failed to do so.

Based on the foregoing, the petitioner has failed to establish that the beneficiary met the requirements of the
certified ETA 750 and the beneficiary misrepresented his prior employment. Accordingly, the petition will be
denied and the labor certification will remain invalidated. In visa petition proceedings, the burden of proving
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
Here, that burden has not been met.

ORDER: The appeal is dismissed.



