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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be summarily
dismissed.

The petitioner is an electrical contractor. It seeks to employ the beneficiary permanently in the
United States as an electrician. As required by statute, the petition is accompanied by a Form ETA
750, Application for Alien Employment Certification, approved by the United States Department of
Labor (DOL). The director determined that the petitioner had not submitted any financial
documentation as described at 8 C.F.R. § 204.5(g)(2) to established it had the continuing ability to
pay the beneficiary the proffered wage beginning on the priority date of the visa petition. The
director denied the petition accordingly.

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in
law or fact. The procedural history in this case is documented by the record and incorporated into
the decision. Further elaboration of the procedural history will be made only as necessary.

As set forth in the director’s December 8, 2008 denial, an issue is whether the petitioner has the
ability to pay the proffered wage as of the 2001 priority date and continuing until the beneficiary
obtains lawful permanent residence.

The AAO notes that the 1-140 petition, page one, Part 2, Petition type, section g, indicates the
petitioner filed the petition under the other worker classification that requires less than two years of
training or experience, while the certified Form ETA 750 requires three years of prior work
experience. Thus, qualifying the proffered position as a skilled worker.

Section 203(b)(3)(A)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States. Section 203(b)(3)(A)(iii) of the Act, 8
U.S.C. § 1153(b)(3)(A)(iii), provides for the granting of preference classification to other qualified
immigrants who are capable, at the time of petitioning for classification under this paragraph, of
performing unskilled labor, not of a temporary or seasonal nature, for which qualified workers are not
available in the United States. '

The regulation at 8 C.F.R. § 204.5(1)(3) also provides
(1) Other documentation--
(D) Other Worker. If the petitioner is for an unskilled (other) worker, it must be

accompanied by evidence that the alien meets any educational, training and
experience, and other requirements of the labor certification.
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Thus, the certified Form ETA 750 is incompatible with the stated 1-140 classification, raising a
question of the actual skilled or unskilled worker classification. An application or petition that fails
to comply with the technical requirements of the law may be denied by the AAO even if the Service
Center does not identify all of the grounds for denial in the initial decision. See Spencer Enterprises,
Inc. v. United States, 299 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd. 345 F.3d 683 (9th Cir.
2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews
appeals on a de novo basis). The AAO finds the wrong classification issue in the instant case
grounds for a summary dismissal.

The AAO will comment briefly on the issue raised by the director in his decision, namely, the
petitioner’s ability to pay the proffered wage. The regulation at 8 C.F.R. § 204.5(g)(2) states in
pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an
employment-based immigrant which requires an offer of employment must be
accompanied by evidence that the prospective United States employer has the ability
to pay the proffered wage. The petitioner must demonstrate this ability at the time the
priority date is established and continuing until the beneficiary obtains lawful
permanent residence. Evidence of this ability shall be either in the form of copies of
annual reports, federal tax returns, or audited financial statements.

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the
priority date, which is the date the Form ETA 750, Application for Alien Employment Certification,
was accepted for processing by any office within the employment system of the DOL. See 8 C.F.R.
§ 204.5(d). The petitioner must also demonstrate that, on the priority date, the beneficiary had the
qualifications stated on its Form ETA 750, Application for Alien Employment Certification, as certified
by the DOL and submitted with the instant petition. Matter of Wing's Tea House, 16 1&N Dec. 158
(Act. Reg. Comm. 1977).

Here, the Form ETA 750 was accepted on April 27, 2001. The proffered wage as stated on the Form
ETA 750 is $25.04 per hour ($52,083.20 per year). The Form ETA 750 states that the position
requires three years of work experience in the proffered position.

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. § 557(b)
("On appeal from or review of the initial decision, the agency has all the powers which it would have
in making the initial decision except as it may limit the issues on notice or by rule."); see also, Janka
v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO’s de novo authority
has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d
Cir. 1989). The AAO considers all pertinent evidence in the record, including new evidence
properly submitted upon appeal.' Contrary to counsel’s assertion on appeal, the record does not

! The submission of additional evidence on appeal is allowed by the instructions to the Form I-
290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). The
record in the instant case provides no reason to preclude consideration of any of the documents
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contain any of the petitioner’s tax returns previously submitted to the record, or any evidence that
the petitioner has paid any wages to the beneficiary as of the priority date and onward. On appeal,
counsel submits no further evidence with regard to the petitioner’s ability to pay the proffered wage.
He does submit a copy of a Request for Evidence (RFE) received at his office from the Service
Center for another I-140 petition.

The record does not contain any of the petitioner’s federal income tax returns during the relevant
period of time from the 2001 priority year to the present. Therefore the AAO cannot determine the
petitioner’s business structure. On the petition, the petitioner claimed to have been established on
March 13, 2000, to have a gross annual income of $287,087, a net annual income of $212,477, and
to currently employ five workers. On the Form ETA 750B, signed by the beneficiary on April 25,
2001, the beneficiary did not claim to have worked for the petitioner.

On appeal, counsel asserts that the director never requested any further evidence from the petitioner.
Counsel states that although the 1-140 petition instructions state that evidence of the ability to pay
the proffered wage is to be provided with the petition, the instructions do not state that failure to
submit the same will cause the petition to be denied. Counsel notes that the petitioner did submit
several of its United States federal tax returns to the record, and that the reason it did not submit its
2007 federal tax return was because the I-140 petition was filed in February 2008.

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of
an ETA 750 labor certification application establishes a priority date for any immigrant petition later
based on the ETA 750, the petitioner must establish that the job offer was realistic as of the priority date
and that the offer remained realistic for each year thereafter, until the beneficiary obtains lawful
permanent residence. The petitioner’s ability to pay the proffered wage is an essential element in
evaluating whether a job offer is realistic. See Matter of Great Wall, 16 1&N Dec. 142 (Acting Reg.
Comm. 1977); see also 8 C.F.R. § 204.5(g)(2). In evaluating whether a job offer is realistic, United
States Citizenship and Immigration Services (USCIS) requires the petitioner to demonstrate financial
resources sufficient to pay the beneficiary’s proffered wages, although the totality of the circumstances
affecting the petitioning business will be considered if the evidence warrants such consideration. See
Matter of Sonegawa, 12 1&N Dec. 612 (Reg. Comm. 1967).

USCIS, through Mr. William Yates, its former Associate Director for Operations, has issued memos
with regard to the issuance of RFEs and how the petitioner can establish its ability to pay the
proffered wage.2 The Yates memo clearly states that to establish the petitioner’s ability to pay the
proffered wage, the record must contain credible verifiable evidence that the petitioner is both
employing the beneficiary and also has paid or is currently paying the proffered wage. The petitioner

newly submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988).

2 See Memorandum from William R. Yates, Associate Director For Operations, Determination of
Ability to Pay under 8 CFR 204.5(g)(2), HQOPRD 90/16.45, (May 4, 2004). Also Memorandum
from William R. Yates, Associate Director For Operations, Requests for Evidence (RFE) and
Notices of Intent to Deny (NOID) HQOPRD 70/2 (February 16, 2005).
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has not provided any credible verifiable evidence with regard to its ability to pay the proffered wage.
The non-existence or other unavailability of required evidence creates a presumption of ineligibility.
8 C.F.R. § 103.2(b)(2)(i).

Contrary to counsel’s assertion on appeal, the record does not contain any copies of the petitioner’s
federal income tax returns, or any other documentation described at 8 C.F.R. § 204.5(g)(2).
Counsel’s statement that the record contains several federal tax returns conflicts with the record.
Matter of Ho, 19 1&N Dec. 582, 591-592 (BIA 1988) states: “It is incumbent on the petitioner to
resolve any inconsistencies in the record by independent objective evidence, and attempts to explain
or reconcile such inconsistencies, absent competent objective evidence pointing to where the truth,
in fact, lies, will not suffice.” Further, counsel does not submit any of the relevant documentation on
appeal. Since the record does not indicate that the director sent a Request for Further Evidence to the
petitioner, the petitioner could have submitted any relevant documentation with regard to the
petitioner’s ability to pay on appeal. Without such documentation, the AAO cannot determine how
to calculate the petitioner’s net income or net current assets. Thus the petitioner cannot establish its
ability to pay the proffered wage based on wages paid to the beneficiary, its net income, or its net
current assets.

Therefore, from the date the Form ETA 750 was accepted for processing by the DOL, the petitioner
had not established that it had the continuing ability to pay the beneficiary the proffered wage as of
the priority date through an examination of wages paid to the beneficiary, or its net income or net
current assets.

Counsel’s assertions on appeal cannot be concluded to outweigh the fact that the record contains
none of the required financial documentation to establish that the petitioner could pay the proffered

wage from the day the Form ETA 750 was accepted for processing by the DOL.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is summarily dismissed.



