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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center,
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
rejected.

The petitioner is a service station. It seeks to employ the beneficiary permanently in the United
States as a mechanic.

The record indicates that the Immigrant Petition for Alien Worker (Form I-140) was
electronically filed on July 26, 2007. The director denied the petition on March 19, 2008. The
director noted that to date (March 19, 2008), no required supporting documentation had been
received. Citing 8 C.F.R. § 103.2(b)(1), the director stated that the petitioner had failed to
establish eligibility because it failed to file the initial evidence required by the regulation or by
the instructions on the form. He determined that the instructions on the form had required such
evidence to be submitted with seven business days of e-Filing the Form.  See
http://www.uscis.gov/portal/site/uscis/menuitem.5af9bb95919f35¢661614176543f6d1a/?vg...
(Accessed June 24, 2009). The initial evidence that must be provided included an approved
labor certification from the Department of Labor.

The AAOQ’s appellate jurisdiction is set forth at 8 C.F.R. § 103.1(f)(3)(E)(iii) (2003) which
provides for appellate jurisdiction over decisions on petitions for employment-based visa
classifications or special immigrants or entrepreneurs pursuant to 8 C.F.R. §§ 204.5 and 204.6

except when the denial of the petition is based upon lack of a certification by the Secretary of
Labor under section 212(a)(5)(A) of the Act.

In this case, the petitioner failed to provide any initial evidence of eligibility including an
approved original labor certification in which it is the designated petitioner. The denial of the
instant petition was based upon such lack of initial evidence. As there is no appeal from such a
denial, the AAO has no jurisdiction to issue a decision in this case and the appeal must be
rejected.

It 1s additionally noted that this appeal could also be alternatively dismissed. The petitioner
claims on appeal that it provided such evidence on October 26, 2007, although it does not claim
that the evidence was filed within the seven day deadline. It submits a postal receipt
confirmation claiming that it represents the delivery of the supporting documentation on that
date. However, the petitioner failed to provide any copies of the alleged evidence on appeal,
which is allowed by the instructions to the Form I-290B that are incorporated into the
regulations by 8 C.F.R. § 103.2(a)(1). As the record contains no evidence of the petitioner’s
ability to pay the proffered wage, or the beneficiary’s qualifications, the petitioner cannot
establish that the petition meets any of the pertinent regulatory requirements and could be
dismissed on this basis.

Based on the foregoing, the appeal is rejected.
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ORDER: The appeal is rejected based on lack of jurisdiction.



