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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service
Center, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will
be dismissed.

The petitioner is a retail marine supply company. It seeks to employ the beneficiary permanently
in the United States as a retail sales person. As required by statute, the petition is accompanied
by Form ETA 750, Application for Alien Employment Certification, approved by the United
States Department of Labor (DOL).! The director determined that the petitioner had not
established that the position requires less than two years of training or experience and, therefore,
the beneficiary cannot be found qualified for classification as an other worker. The director also
determined that the beneficiary did not meet the education requirements of the labor certification at
the time of filing of the labor certification. The director denied the petition accordingly.

The record shows that the appeal is properly filed, timely and makes a specific allegation of error
in law or fact. The procedural history in this case is documented by the record and incorporated
into the decision. Further elaboration of the procedural history will be made only as necessary.

As set forth in the director’s January 9, 2009 denial, the issues in this case are whether or not the
petitioner has established that the position requires less than two years of training or experience
such that the beneficiary may be found qualified for classification as an other worker and
whether or not the petitioner has established that the beneficiary met the education requirements
of the labor certification at the time of filing of the labor certification.

Section 203(b)(3)(A)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(1), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States.

Section 203(b)(3)(A)(iii) of the Act, 8 U.S.C. § 1153(b)(3)(A)(iii), provides for the granting of
preference classification to other qualified immigrants who are capable, at the time of petitioning for
classification under this paragraph, of performing unskilled labor, not of a temporary or seasonal
nature, for which qualified workers are not available in the United States.

Here, the Form [-140 was filed with U.S. Citizenship and Immigration Services (USCIS) on
August 28, 2007. On Part 2.g. of the Form 1I-140, the petitioner indicated that it was filing the
petition for an other worker.

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. § 557(b)
("On appeal from or review of the initial decision, the agency has all the powers which it would

! The labor certification states the qualifications of the position of retail sales person, as certified
by DOL, are two years of experience in the related occupation of comparable retail sales and a
high school education.
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have in making the initial decision except as it may limit the issues on notice or by rule."); see
also, Janka v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO’s de
novo authority has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d
997, 1002 n. 9 (2d Cir. 1989). The AAO considers all pertinent evidence in the record, including
new evidence properly submitted upon appeal.”

On appeal, counsel states:

The basic contention of the Service is that the beneficiary does not meet the
requirements of Section 14, in that he has provided no proof of his attendance to
high school. The beneficiary herein submits an affidavit, with leave to submit
certified originals, in support of his assertion that he attended high school in
Guatemala and received a high school certificate (see Exhibit 14).

The second basis of objection by the Service is that the prospective employer
mandated that the prospective employee possess two (2) years of experience as a
retail sales person. The Service states that the minimum requirements of the labor
certification as certified by the Secretary of Labor do not support the requested
classification.

The classification requires a minimum of months to one (1) year of experience.
Admittedly, the ad called for two (2) years’ retail experience; the employer is
prepared to re-run the ad with one (1) year requirements. Further, the employer is
meeting the prevailing wage requirements, the requirement of two (2) years on the
ad is not material as the Department of Labor has made the appropriate finding
that the availability of suitable American workers for the job is little to none and
that there would be no appreciable impact by the alien on the domestic labor
market.

In support, the appellant refers to Stewart Infra-Red Commissary of
Massachusetts, Inc., et al. v. Coomey, F.2d 1 in which the Court emphasized that
there is nothing in the statute that permits [USCIS] to ignore the Secretary’s
determination because (it) finds factually defective and to decide for (itself) that
under the correct facts a labor certificate should not have been granted. Id. @2
“The job qualifications of an alien laborer are matters to be considered by his
prospective employer and the Secretary of Labor, insofar as they bear on his
determination whether there are capable American workers available to fill the
job.” Id. @2, citing 564 F.2d @ 429. Although Coomey was decided upon sixth
preference grounds, there is no distinction between the legal arguments. DOL is

? The submission of additional evidence on appeal is allowed by the instructions to the Form I-
290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1).
The record in the instant case provides no reason to preclude consideration of any of the
documents newly submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988).
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Form the outset, it should be noted that the director’s decision, in no way, contends that the labor
certification should not have been granted, but that the classification that the petitioner chose on
the Form I-140, an other worker (requiring less than two years of training or experience), does
not meet the requirements of the labor certification which requires that the alien have a minimum

charged with making certain that the prevailing wage is paid and that American
workforce is not affected by the alien. In the instant case, [USCIS] has sought to
review DOL’s certification for two (2) issues: the first, whether the alien has met
the education requirements and two, whether the requirement of two (2) years’
experience in the advertisement significantly and materially impacts DOL’s
determination of “no impact.” The appellant suggest that [USCIS], respectfully,
has no such authority and [USCIS’s] authority extends to whether the alien fits
into the third preference, not whether the labor certification should have been
authorized in the first instance.

of two years of experience and a high school education.

The regulation at 8 C.F.R. 204.5(i) provides in pertinent part:

(4) Differentiating between skilled and other workers. The determination of
whether a worker is a skilled or other worker will be based on the requirements of
training and/or experience placed on the job by the prospective employer, as
certified by the Department of Labor.

The regulation at 8 C.F.R. § 204.5(1)(3) states, in pertinent part:

(i) Other documentation — (A) General. Any requirements of training or
experience for skilled workers, professionals, or other workers must be supported
by letters from trainers or employers giving the name, address, and title of the
trainer or employer, and a description of the training received or the experience of
the alien.

(B) Skilled workers. 1f the petition is for a skilled worker, the petition must be
accompanied by evidence that the alien meets the educational, training or
experience, and any other requirements of the individual labor certification, meets
the requirements for Schedule A designation, or meets the requirements for the
Labor Market Information Pilot Program occupational designation. The
minimum requirements for this classification are at least two years of training or
experience.

(D) Other workers. 1f the petition is for an unskilled (other) worker, it must be
accompanied by evidence that the alien meets any educational, training and
experience, and other requirements of the labor certification.
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In this case, the Form ETA 750, Application for Alien Employment Certification, indicates that
the requirements are two years of experience in the related occupation of comparable retail sales.
Accordingly, based on the labor certification requirements, the petitioner could only file the I-
140 petition under the 2 “e” category for a “skilled worker” requiring a minimum of two years of
training or experience. However, the petitioner requested the other worker classification on the
Form 1-140. There is no provision in statute or regulation that compels USCIS to readjudicate a
petition under a different visa classification in response to a petitioner’s request to change it,
once the decision has been rendered. A petitioner may not make material changes to a petition in
an effort to make a deficient petition conform to USCIS requirements. See Matter of Izummi, 22
I&N Dec. 169, 176 (Assoc. Comm. 1988). In this matter, the appropriate remedy would be to
file another petition, select the proper category box, and submit the proper fee and required
documentation.

The evidence submitted does not establish that the petition requires less than two years of
training or experience such that the beneficiary may be found qualified for classification as an
other worker.

The second issue in the instant proceedings is whether the beneficiary met the education
requirements of the labor certification at the time of filing of the labor certification.

A labor certification is an integral part of this petition, but the issuance of an ETA Form 750 does
not mandate the approval of the relating petition. To be eligible for approval, a beneficiary must
have all the education, training, and experience specified on the labor certification as of the
petition’s priority date. See 8 C.F.R. § 103.2(b)(1), (12). See also Matter of Wing’s Tea House, 16
I&N Dec. 158, 159 (Acting Reg. Comm. 1977); Matter of Katigbak, 14 1& N Dec. 45, 49 (Reg.
Comm. 1971).

The priority date is the date the ETA Form 750 was accepted for processing by DOL. See
8 C.F.R. § 204.5(d). The priority date for the instant petition is March 2, 2005.

As noted above, the ETA 750 in this matter is certified by DOL. Thus, at the outset, it is useful
to discuss DOL’s role in this process. Section 212(a)(5)(A)(i) of the Act provides:



Page 6

In general.-Any alien who seeks to enter the United States for the purpose of
performing skilled or unskilled labor is inadmissible, unless the Secretary of
Labor has determined and certified to the Secretary of State and the Attorney
General that-

(1) there are not sufficient workers who are able, willing, qualified (or equally
qualified in the case of an alien described in clause (ii)) and available at the
time of application for a visa and admission to the United States and at the
place where the alien is to perform such skilled or unskilled labor, and

(II) the employment of such alien will not adversely affect the wages and
working conditions of workers in the United States similarly employed.

According to 20 C.F.R. § 656.1(a), the purpose and scope of the regulations regarding labor
certification are as follows:

Under § 212(a)(5)(A) of the Immigration and Nationality Act (INA) (8 U.S.C.
1182(a)(5)(A)) certain aliens may not obtain a visa for entrance into the United
States in order to engage in permanent employment unless the Secretary of Labor
has first certified to the Secretary of State and to the Attorney General that:

(1) There are not sufficient United States workers, who are able, willing,
qualified and available at the time of application for a visa and admission
into the United States and at the place where the alien is to perform the
work, and

(2) The employment of the alien will not adversely affect the wages and
working conditions of United States workers similarly employed.

It is significant that none of the above inquiries assigned to DOL, or the remaining regulations
implementing these duties under 20 C.F.R. § 656, involve a determination as to whether or not the
alien is qualified for a specific immigrant classification or even the job offered. This fact has not
gone unnoticed by Federal Circuit Courts.

There is no doubt that the authority to make preference classification decisions
rests with INS. The language of section 204 cannot be read otherwise. See
Castaneda-Gonzalez v. INS, 564 F.2d 417, 429 (D.C. Cir. 1977). In turn, DOL
has the authority to make the two determinations listed in section 212(a)(14). Id.
at 423. The necessary result of these two grants of authority is that section
212(a)(14) determinations are not subject to review by [USCIS] absent fraud or
willful misrepresentation, but all matters relating to preference classification
eligibility not expressly delegated to DOL remain within INS’ authority.
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Given the language of the Act, the totality of the legislative history, and the
agencies’ own interpretations of their duties under the Act, we must conclude that
Congress did not intend DOL to have primary authority to make any
determinations other than the two stated in section 212(a)(14). If DOL is to
analyze alien qualifications, it is for the purpose of “matching” them with those of
corresponding United States workers so that it will then be “in a position to meet
the requirement of the law,” namely the section 212(a)(14) determinations.

Madany v. Smith, 696 F.2d 1008, 1012-1013 (D.C. Cir. 1983).
Relying in part on Madany, 696 F.2d at 1008, the Ninth circuit stated:

[T}t appears that the DOL is responsible only for determining the availability of
suitable American workers for a job and the impact of alien employment upon the
domestic labor market. It does not appear that the DOL’s role extends to
determining if the alien is qualified for the job for which he seeks sixth preference
status. That determination appears to be delegated to the [USCIS] under section
204(b), 8 U.S.C. § 1154(b), as one of the determinations incident to the [USCIS’s]
decision whether the alien is entitled to sixth preference status.

K.RK. Irvine, Inc. v. Landon, 699 F.2d 1006, 1008 (9" Cir. 1983). The court relied on an amicus
brief from DOL that stated the following:

The labor certification made by the Secretary of Labor ... pursuant to section
212(a)(14) of the ... [Act] ... is binding as to the findings of whether there are able,
willing, qualified, and available United States workers for the job offered to the
alien, and whether employment of the alien under the terms set by the employer
would adversely affect the wages and working conditions of similarly employed
United States workers. The labor certification in no way indicates that the alien
offered the certified job opportunity is qualified (or not qualified) to perform the
duties of that job.

(Emphasis added.) Id. at 1009. The Ninth Circuit, citing K.R.K. Irvine, Inc., 699 F.2d at 1006,
revisited this issue, stating;

The Department of Labor (“DOL”) must certify that insufficient domestic
workers are available to perform the job and that the alien’s performance of the
job will not adversely affect the wages and working conditions of similarly
employed domestic workers. Id. § 212(a)(14), 8 U.S.C. § 1182(a)(14). The
[USCIS] then makes its own determination of the alien’s entitlement to sixth
preference status. Id. § 204(b), 8 U.S.C. § 1154(b). See generally K.R.K. Irvine,
Inc. v. Landon, 699 F.2d 1006, 1008 9th Cir.1983).
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The [USCIS], therefore, may make a de novo determination of whether the alien
is in fact qualified to fill the certified job offer.

Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F. 2d 1305, 1309 (9™ Cir. 1984).

The key to determining the job qualifications is found on Form ETA-750 Part A. This section
of the application for alien labor certification, “Offer of Employment,” describes the terms and
conditions of the job offered. It is important that the ETA-750 be read as a whole. The
instructions for the Form ETA 750A, item 14, provide:

Minimum Education, Training, and Experience Required to Perform the Job
Duties. Do not duplicate the time requirements. For example, time required in
training should not also be listed in education or experience. Indicate whether
months or years are required. Do not include restrictive requirements which are
not actual business necessities for performance on the job and which would limit
consideration of otherwise qualified U.S. workers.

Regarding the minimum level of education and experience required for the proffered position in
this matter, Part A of the labor certification reflects the following requirements:

Block 14:

Education:  High School — “Yes™

Experience: 2 Yrs. In Related Occupation of comparable retail sales
Block 15: None

Moreover, to determine whether a beneficiary is eligible for a preference immigrant visa, USCIS
must ascertain whether the alien is, in fact, qualified for the certified job.

® It is noted that that while the petitioner listed “yes” for high school in the education section, the
petitioner did not indicate that a high school diploma was necessary. Whether the applicant
needed to attend or graduate is ambiguous. The petitioner submitted the advertisement and
posting notice underlying the labor certification. The ads and posting notice submitted do not
require a high school diploma as part of the qualifications for the position.
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In evaluating the beneficiary’s qualifications, USCIS must look to the job offer portion of the
labor certification to determine the required qualifications for the position. USCIS may not
ignore a term of the labor certification, nor may it impose additional requirements. See Matter of
Silver Dragon Chinese Restaurant, 19 1&N Dec. 401, 406 (Comm. 1986). See also, Madany,
696 F.2d at 1008; K.R.K. Irvine, Inc., 699 F.2d at 1006; Stewart Infra-Red Commissary of
Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981).

The regulation at 8 C.F.R. § 204.5(1)(3)(ii)(B), guiding evidentiary requirements for “skilled
workers,” states the following:

If the petition is for a skilled worker, the petition must be accompanied by evidence
that the alien meets the educational, training or experience, and any other
requirements of the individual labor certification, meets the requirements for
Schedule A designation, or meets the requirements for the Labor Market
Information Pilot Program occupation designation. The minimum requirements for
this classification are at least two years of training or experience.

(Emphasis added).

Thus, for petitioners seeking to qualify a beneficiary for the third preference “skilled worker”
category, the petitioner must produce evidence that the beneficiary meets the “educational, training
or experience, and any other requirements of the individual labor certification” as clearly directed
by the plain meaning of the regulatory provision.

The beneficiary set forth his credentials on Form ETA-750B and signed his name under a
declaration that the contents of the form are true and correct under the penalty of perjury. On
Part 11, eliciting information about schools, colleges and universities attended, including trade or
vocational training, the beneficiary stated he obtained a high school certificate in 1979. In
addition, on appeal, the petitioner submits an affidavit by the beneficiary which states:

I went to Republica Oriental del Uruguay grades 1 through 6 from 1965 to 1970.

Following elementary school, I attended middle school at Escuela Normal Para
Varones from 1971 to 1973, the[n] started high school.

Note: Item #11 on labor certification has incorrect dates due to mistranscription.

As stated in paragraph 4, I attended high school as that term is understood in the
United States secondary education system.

While I am unsure of when I was suppose to finish high school, I do know that I
received a high school certificate.
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I am currently in the process of retrieving my education records from the schools I
attended in Guatemala City when I was younger.

When 1 filled out or gave information used for my portion of the Labor
Certification, I did not realize the importance of these documents at that time and
therefore, was unable to complete Item #14.

In the instant case, contrary to the director’s decision, the beneficiary does not need to show that
he has a high school diploma, only some high school education. We will accept the affidavit for
these purposes.

For the reasons discussed above, the assertions of counsel on appeal do not overcome the
decision of the director.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.



