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the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider, as required by 8 C.F.R. 103.5(a)(l)(i). 
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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner operates an imports/exports business. It seeks to employ the beneficiary permanently 
in the United States as a wholesaler. As required by statute, the petition is accompanied by a Form 
ETA 750, Application for Alien Employment Certification, certified by the U.S. Department of 
Labor (DOL). The director determined that the petitioner had not established that it had the 
continuing ability to pay the beneficiary the proffered wage or that the beneficiary possessed the 
requisite work experience as of the priority date of the visa petition. The director denied the petition 
accordingly. 

On appeal, counsel raises section 204(j) of the Immigration and Nationality Act (the Act). We will 
first address the merits of the director's decision and then address whether section 204(j) of the Act 
is applicable. 

The record demonstrates that the appeal was properly filed, was timely, and made a specific 
allegation of error in law or fact. The procedural history in this case is documented by the record 
and incorporated into the decision. Further elaboration of the procedural history will be made only 
as necessary. 

As set forth in the director's denial dated July 7, 2005, the issues in this case involve whether or not 
the petitioner has the ability to pay the proffered wage and whether or not the beneficiary possessed 
the requisite work experience as of the priority date. 

Section 203(b)(3)(A)(i) of the Act, 8 U.S.C. (5 1153(b)(3)(A)(i), provides for the granting of 
preference classification to qualified immigrants who are capable, at the time of petitioning for 
classification under this paragraph, of performing skilled labor (requiring at least two years training 
or experience), not of a temporary nature, for which qualified workers are not available in the United 
States. 

The regulation at 8 C.F.R. (5 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or 
for an employment-based immigrant which requires an offer of 
employment must be accompanied by evidence that the prospective 
United States employer has the ability to pay the proffered wage. The 
petitioner must demonstrate this ability at the time the priority date is 
established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the 
form of copies of annual reports, federal tax returns, or audited 
financial statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority date, which is the date the Form ETA 750 Application for Alien Employment Certification 



was accepted for processing by any office within the employment system of the DOL. See 8 C.F.R. 
5 204.5(d). The petitioner must also demonstrate that, on the priority date, the beneficiary had the 
qualifications stated on its Form ETA 750, Application for Alien Employment Certification, as certified 
by the DOL and submitted with the instant petition. Matter of Wing's Tea House, 16 I&N Dec. 158 
(Act. Reg. Comm. 1977). 

Here, the Form ETA 750 was accepted on March 2, 2002 and certified on December 2, 2002. The 
proffered wage as stated on the Form ETA 750 is $29.80 per hour ($61,984.00 per year). The Form 
ETA 750 states that the position requires two years of experience in the proffered position. 

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 8 557(b) 
("On appeal from or review of the initial decision, the agency has all the powers which it would have 
in making the initial decision except as it may limit the issues on notice or by rule."); see also, Janka 
v. US.  Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AA07s de novo authority 
has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d 
Cir. 1989). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted upon appeal.' 

On November 10, 2003, the director issued a Request for Additional Evidence (RFE) asking for the 
petitioner to submit information regarding the petitioner's ability to pay the proffered wage from the 
priority date onward and regarding the beneficiary's work experience before the priority date. The 
petitioner did not submit any evidence in response to the RFE. On May 23,2005, the director issued 
a Notice of Intent to Deny (NOID) both the petitioner's Form 1-485 and 1-140 petitions again asking 
for the petitioner to submit the requested information. The NOID stated that the petitioner must 
submit evidence of its ability to pay the beneficiary the proffered wage beginning in 2002. 
Therefore, the petitioner was put on clear notice of the specific deficiencies with the Form 1-140 
petition and still failed to address them. 

Counsel responded to the NOID on the petitioner's behalf but did not submit the requested ability to 
pay or work experience information. On July 7, 2005, the director denied the Fonn 1-140 petition. 
The petitioner appealed. 

The AAO notes that the record of proceeding contains no evidence reflecting the petitioner's 
financial status beginning on the priority date, such as annual reports, prepared federal income tax 
returns, or audited financial statements. Evidence of the ability to pay the proffered wage as well as 
the bona fides of the job offer and U.S. employer are clearly required under the Act and applicable 
regulations. Failure to provide required evidence is clear grounds for denial of the petition. The 
petitioner's failure to submit these documents cannot be excused. The failure to submit requested 

' The submission of additional evidence on appeal is allowed by the instructions to the U.S. 
Citizenship and Immigration Services (USCIS) Form I-290B, which are incorporated into the 
regulations by the regulation at 8 C.F.R. 5 103.2(a)(l). The record in the instant case provides no 
reason to preclude consideration of any of the documents newly submitted on appeal. See Matter of 
Soriano, 19 I&N Dec. 764 (BIA 1988). 



evidence that precludes a material line of inquiry shall be grounds for denying the petition. See 8 
C.F.R. 5 103.2(b)(14). 

The AAO notes that the petitioner responded to the director's May 23, 2005 by providing a letter 
from Metropol, Inc., not the petitioner's company, stating that they offered the beneficiary a full- 
time position as a wholesaler. The petitioner also claimed that the petition is still "approvable" due 
to the terms of Section 2040') of the Act, 8 U.S.C. 5 11540'). Section 2040) provides that, for the 
purposes of an adjustment application that has been pending for more than 180 days, an approved 
Form 1-140 petition remains valid even if the adjustment applicant changes jobs, so long as the new 
job is in the same or similar occupational classification. However, the AAO notes that the petitioner 
did not provide any of the specific information requested in the director's November 10, 20003 RFE 
or May 23,2005 NOID. The petitioner did not provide any alternate evidence to establish its ability 
to pay or of the beneficiary's qualifications. The petitioner also did not provide any reason for 
failing to do so. 

The evidence in the record of proceeding does not show whether the petitioner is structured as a C or 
an S corporation. On the petition, the petitioner did not list its date of establishment or its number of 
employees. There are no tax returns contained within the record, so it is unclear whether the 
petitioner's fiscal year is based on a calendar year. The petitioner did not list its net annual income 
or gross annual income on the petition. On the Form ETA 750, signed by the beneficiary on March 
2,2002, the beneficiary did not claim to have worked for the petitioner. 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing 
of a Form ETA 750 labor certification application establishes a priority date for any immigrant 
petition later based on the Form ETA 750, the petitioner must establish that the job offer was 
realistic as of the priority date and that the offer remained realistic for each year thereafter, until the 
beneficiary obtains lawful permanent residence. The petitioner's ability to pay the proffered wage is 
an essential element in evaluating whether a job offer is realistic. See Matter of Great Wall, 16 I&N 
Dec. 142 (Acting Reg. Comm. 1977). See also 8 C.F.R. 5 204.5(g)(2). USCIS requires the petitioner 
to demonstrate financial resources sufficient to pay the beneficiary's proffered wages, although the 
totality of the circumstances affecting the petitioning business will be considered if the evidence 
warrants such consideration. See Matter of Sonegawa, 12 I&N Dec. 61 2 (BIA 1967). 

In determining the petitioner's ability to pay the proffered wage, USCIS will examine whether the 
petitioner paid the beneficiary for work performed, the petitioner's net income, and the petitioner's 
net current assets. In the instant case, the petitioner has not established that it paid the beneficiary 
the full proffered wage from the priority date. The petitioner also has not submitted any federal 
income tax returns or any other comparable evidence of its financial status, so its yearly amounts of 
net income and net current assets since the priority date in 2002 are unknown. Moreover, the 
petitioner has not submitted any evidence regarding its dissolution. USCIS and the AAO therefore 
have no evidence upon which to assess the ability to pay and the bona fides of both the petitioning 
company and of Metropol, Inc. 



Accordingly, from the priority date or when the Form ETA 750 was accepted for processing by the 
DOL, the petitioner has not established that it had the continuing ability to pay the beneficiary the 
proffered wage through an examination of wages paid to the beneficiary, its net income, or its net 
current assets. 

USCIS may consider the overall magnitude of the petitioner's business activities in its determination 
of the petitioner's ability to pay the proffered wage. See Matter of Sonegawa, 12 I&N Dec. 612 
(BIA 1967). The petitioning entity in Sonegawa had been in business for over 11 years and 
routinely earned a gross annual income of about $100,000. During the year in which the petition 
was filed in that case, the petitioner changed business locations and paid rent on both the old and 
new locations for five months. There were large moving costs and also a period of time when the 
petitioner was unable to do regular business. The Regional Commissioner determined that the 
petitioner's prospects for a resumption of successful business operations were well established. The 
petitioner was a fashion designer whose work had been featured in Time and Look magazines. Her 
clients included Miss Universe, movie actresses, and society matrons. The petitioner's clients had 
been included in the lists of the best-dressed California women. The petitioner lectured on fashion 
design at design and fashion shows throughout the United States and at colleges and universities in 
California. The Regional Commissioner's determination in Sonegawa was based in part on the 
petitioner's sound business reputation and outstanding reputation as a couturiere. As in Sonegawa, 
USCIS may, at its discretion, consider evidence relevant to the petitioner's financial ability that falls 
outside of a petitioner's net income and net current assets. USCIS may consider such factors as the 
number of years the petitioner has been doing business, the established historical growth of the 
petitioner's business, the overali number of employees, the occurrence of any uncharacteristic 
business expenditures or losses, the petitioner's reputation within its industry, whether the 
beneficiary is replacing a former employee or an outsourced service, or any other evidence that 
USCIS deems relevant to the petitioner's ability to pay the proffered wage. By not submitting 
information regarding its financial status since the priority date, the petitioner has failed to 
demonstrate that it has enough net income or net current assets to pay the proffered wage. Thus, 
assessing the totality of the circumstances in this individual case, it is concluded that the petitioner 
has not established that it had the continuing ability to pay the proffered wage. 

The evidence submitted fails to establish that the petitioner has the continuing ability to pay the 
proffered wage beginning on the priority date. 

To be eligible for approval, a beneficiary must have the education and experience specified on the labor 
certification as of the petition's filing date, which is March 2, 2002. See Matter of Wing's Tea House, 
16 I&N Dec. 158 (Act. Reg. Comm. 1977). A petitioner must establish the elements for the approval 
of the petition at the time of filing. A petition may not be approved if the beneficiary was not 
qualified at the priority date, but expects to become eligible at a subsequent time. Matter of 
Katigbak, 14 I&N Dec. 45,49 (Comm. 1971). 

To determine whether a beneficiary is eligible for an employment based immigrant visa, USCIS 
must examine whether the alien's credentials meet the requirements set forth in the labor 
certification. USCIS must look to the job offer portion of the labor certification to determine the 
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required qualifications for the position. USCIS may not ignore a term of the labor certification, nor 
may it impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 I&N 
Dec. 401,406 (Comm. 1986). See also, Mandany v. Smith, 696 F.2d 1008, (D.C. Cir. 1983); K.R.K. 
Iwine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of 
Massachusetts, Inc. v. Coomey, 66 1 F.2d 1 (1 st Cir. 198 1). 

The regulation at 8 C.F.R. § 204.5(1)(3) provides: 

(ii) Other documentation- 

(A) General. Any requirements of training or experience for skilled 
workers, professionals, or other workers must be supported by letters 
from trainers or employers giving the name, address, and title of the 
trainer or employer, and a description of the training received or the 
experience of the alien. 

(B) Skilled workers. If the petition is for a skilled worker, the petition 
must be accompanied by evidence that the alien meets the educational, 
training or experience, and any other requirements of the individual labor 
certification, meets the requirements for Schedule A designation, or 
meets the requirements for the Labor Market Information Pilot Program 
occupation designation. The minimum requirements for this 
classification are at least two years of training or experience. 

The Form ETA 750A states that the position requires two years of experience in the proffered 
position. The job duties as stated on the Form ETA 750A Section 13 are as follows: 

Export food products to foreign merchants and consumers, import 
foreign food for sale to domestic merchants or consumers. 

On the Form ETA 750B, the beneficiary states that he worked as a wholesaler in Vancouver, British 
Columbia, Canada from March 1991 to August 2001. The beneficiary did not list any other work 
experience in the United States or abroad. 

The AAO notes that petitioner failed to provide any letters regarding the beneficiary's work experience 
before the priority date as requested by the director. Thus, the petitioner has failed to accurately 
document that the beneficiary had the full two years of required experience as a wholesaler as required 
by 8 C.F.R. § 204.5(1)(3)(ii)(A). The petitioner has not demonstrated that the beneficiary possesses 
the requisite experience for the proffered position. 

On appeal, counsel provides that the beneficiary is now employed by Metropol, Inc. in a same or 
similar capacity as the initial job, and that the beneficiary should be allowed to continue processing 
or "port" under the American Competitiveness in the Twenty-First Century Act of 2000 ("AC 2 1 ") to 
the new entity. 



The initial petition was denied based on the petitioner's failure to demonstrate that it could pay the 
beneficiary the proffered wage from the priority date until the beneficiary obtained permanent 
residence and to demonstrate that the beneficiary possessed the requisite work experience. Counsel 
did not provide any further documentation on appeal to demonstrate the petitioner's ability to pay or 
the beneficiary's prior experience. As the initial petition was denied, the beneficiary seeks 
portability based on an unapproved 1-140 petition. No related statute or regulation would render the 
beneficiary portable under these facts. 

The pertinent section of AC 21, Section 106(c)(l), amended section 204 of the Act, codified at 
section 2040) of the Act, 8 U.S.C. 5 11540) provides: 

Job Flexibility For Long Delayed Applicants For Adjustment Of 
Status To Permanent Residence. - A petition under subsection 
(a)(l)(D) [since redesignated section 204(a)(l)(F)] for an individual 
whose application for adjustment of status pursuant to section 245 has 
been filed and remained unadjudicated for 180 days or more shall 
remain valid with respect to a new job if the individual changes jobs or 
employers if the new job is in the same or a similar occupational 
classification as the job for which the petition was filed. 

Section 212(a)(5)(A)(iv) of the Act, 8 U.S.C. 9 1182(a)(5)(A)(iv), states further: 

Long Delayed Adjustment Applicants- A certification made under 
clause (i) with respect to an individual whose petition is covered by 
section 2040) shall remain valid with respect to a new job accepted by 
the individual after the individual changes jobs or employers if the 
new job is in the same or a similar occupational classification as the 
job for which the certification was issued. 

Section 204(a)(l)(F) of the Act includes the immigrant classification for individuals holding 
baccalaureate degrees who are members of the professions and skilled workers under 
section 203(b)(3) of the Act, the classification sought in the petition. 

An immigrant visa is immediately available to an alien seeking employment-based preference 
classification under section 203(b) of the Act (such as the beneficiary in this case) when the alien's 
visa petition has been approved and his or her priority date is current. 8 C.F.R. 9 245.1(g)(l), (2). 
Hence, adjustment of status may only be granted "by virtue of a valid visa petition approved in [the 
alien's] behalf." 8 C.F.R. 9 245.1 (g)(2). 

After enactment of the portability provisions of AC21, on July 3 1, 2002, USCIS published an 
interim rule allowing for the concurrent filing of Form 1-140 petitions and Form 1-485 petitions, 
whereby an employer may file an employment-based immigrant visa petition and an application for 
adjustment of status for the alien beneficiary at the same time without the need to wait for an 



approved 1-140 petition. See 8 C.F.R. 5 245.2(a)(2)(B)(2004); see also 67 Fed. Reg. 49561 (July 31, 
2002). The beneficiary in the instant matter filed his Form 1-485 petition on May 28, 2004, but the 
petitioner filed the Form 1-140 petition on January 14,2003. 

USCIS implemented concurrent filing as a convenience for aliens and their U.S. employers. 
Because section 2046) of the Act applies only in adjustment proceedings, USCIS never suggested 
that concurrent filing would make the portability provision relevant to the adjudication of the 
underlying visa petition. Rather, the statute and regulations prescribe that aliens seeking 
employment-based preference classification must have an immigrant visa petition approved on their 
behalf before they are even eligible for adjustment of status. Section 245(a) of the Act, 8 U.S.C. 
5 1255(a); 8 C.F.R. 5 245.1(g)(l), (2). 

Section 2040) of the Act prescribes that "A petition . . . shall remain valid with respect to a new job 
if the individual changes jobs or employers." The term "valid" is not defined by the statute, nor does 
the congressional record provide any guidance as to its meaning. See S. Rep. 106-260, 2000 WL 
622763 (Apr. 1 1,2000); see also H.R. Rep. 106-1 048,2001 WL 67919 (Jan. 2,2001). However, the 
statutory language and framework for granting immigrant status, along with recent decisions of three 
federal circuit courts of appeals, clearly show that the term "valid," as used in section 2046) of the 
Act, refers to an approved visa petition. 

Statutory interpretation begins with the language of the statute itself. Hughey v. US., 495 U.S. 41 1, 
415 (1990). We are expected to give the words used in the statute their ordinary meaning. I.N.S. v. 
Cardoza-Fonseca, 480 U.S. 421,43 1 (1987) (citing I.N.S. v. Phinpathya, 464 U.S. 183, 189 (1984)). 
We must also construe the language in question in harmony with the thrust of related provisions and 
with the statute as a whole. K Mart Corp. v. Cartier Inc., 486 U.S. 281,291 (1988). See also COIT 
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561, 573 (1989); Matter 
of W-F-, 21 I&N Dec. 503,506 (BIA 1996). 

With regard to the overall design of the nation's immigration laws, section 204 of the Act provides 
the basic statutory framework for the granting of immigrant status. Section 204(a)(l)(F) of the Act, 
8 U.S.C. 5 1 154(a)(l)(F), provides that "[alny employer desiring and intending to employ within the 
United States an alien entitled to classification under section . . . 203(b)(l)(B) . . . of this title may 
file a petition with the Attorney General [now Secretary of Homeland Security] for such 
classification." (Emphasis added.) 

Section 204(b) of the Act, 8 U.S.C. 5 1154(b), governs USCIS's authority to approve an immigrant 
visa petition before immigrant status is granted: 

After an investigation of the facts in each case . . . the Attorney 
General [now Secretary of Homeland Security] shall, if he determines 
that the facts stated in the petition are true and that the alien in behalf 
of whom the petition is made is . . . eligible for preference under 
subsection (a) or (b) of section 203, approve the petition and forward 
one copy thereof to the Department of State. The Secretary of State 
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shall then authorize the consular officer concerned to grant the 
preference status. 

Statute and regulations allow adjustment only where the alien has an approved petition for 
immigrant classification. Section 245(a) of the Act, 8 U.S.C. 1 1255(a); 8 C.F.R. 8 245.1(g)(l), (2).2 

Pursuant to the statutory framework for the granting of immigrant status, any United States employer 
desiring and intending to employ an alien "entitled" to immigrant classification under the Act "may 
file" a petition for classification. Section 204(a)(l)(F) of the Act, 8 U.S.C. 5 1154(a)(l)(F). 
However, section 204(b) of the Act mandates that USCIS approve that petition only after 
investigating the facts in each case, determining that the facts stated in the petition are true and that 
the alien is eligible for the requested classification. Section 204(b) of the Act, 8 U.S.C. 5 1154(b). 
Hence, Congress specifically granted USCIS the sole authority to approve an immigrant visa 
petition; an alien may not adjust status or be granted immigrant status by the Department of State 
until USCIS approves the petition. 

Therefore, to be considered "valid" in harmony with the portability provision of section 204Cj) of the 
Act and with the statute as a whole, an immigrant visa petition must have been filed for an alien that 
is entitled to the requested classification and that petition must have been approved by USCIS 
pursuant to the agency's authority under the Act. See generally section 204 of the Act, 8 U.S.C. 
5 1154. A petition is not validated merely through the act of filing the petition with USCIS or 
through the passage of 1 80 days. 

Section 2040) of the Act cannot be interpreted as allowing the adjustment of status of an alien based 
on an unapproved visa petition when section 245(a) of the Act explicitly requires an approved 
petition (or eligibility for an immediately available immigrant visa) in order to grant adjustment of 
status. To construe section 204Cj) of the Act in that manner would violate the "elementary canon of 
construction that a statute should be interpreted so as not to render one part inoperative." Dept. of 
Revenue of Or. v. ACF Indus., Inc., 510 U.S. 332,340 (1994). 

Accordingly, it would subvert the statutory scheme of the U.S. immigration laws to find that a 
petition is valid when that petition was never approved or, even if it was approved, if it was filed on 
behalf of an alien that was never entitled to the requested immigrant classification. We will not 
construe section 204Cj) of the Act in a manner that would allow ineligible aliens to gain immigrant 
status simply by filing visa petitions and adjustment applications, thereby increasing USCTS 
backlogs, in the hopes that the application might remain unadjudicated for 180 days.3 

We note that the Act contains at least one provision that does apply to pending petitions; in that 
instance, Congress specifically used the word "pending." See Section lOl(a)(15)(V) of the Act, 8 
U.S.C. 5 1 lOl(a)(l5)(V) (establishing a nonimmigrant visa for aliens with family-based petitions 
that have been pending three years or more). 

Moreover, every federal circuit court of appeals that has discussed the portability provision of 
section 2040) of the Act has done so only in the context of deciding an immigration judge's 
jurisdiction to determine the continuing validity of an approved visa petition when adjudicating an 



In the case at hand, the 1-140 petition was denied. The petitioner failed to provide any evidence on 
appeal to overcome the basis for denial. The beneficiary would therefore not have a valid immigrant 
visa petition approved on their behalf to be eligible for adjustment of status. Section 245(a) of the 
Act, 8 U.S.C. 5 1255(a); 8 C.F.R. 5 245.1(g)(l), (2). 

The enactment of the portability provision at section 2040) of the Act did not repeal or modify 
sections 204(b) and 245(a) of the Act, which require USCIS to approve an immigrant visa petition 
prior to granting adjustment of status. Accordingly, as this petition was denied, it cannotbe deemed 
valid by improper invocation of section 2040) of the Act. 

Further, counsel did not provide any evidence that the new employer, Metropol, Inc., would qualify 
as the successor-in-interest to the initial petitioner in order to validly continue processing under the 
initial labor certification. To show that the new entity qualifies as a successor-in-interest to the 
original petitioner requires documentary evidence that the new entity has assumed all of the rights, 
duties, and obligations of the predecessor company, and has the ability to pay from the date of the 
acquisition. See Matter of Dial Auto Repair Shop, Inc., 19 I&N Dec. 48 1 (Comm. 1986). Moreover, 
the petitioner must establish that the predecessor enterprise had the financial ability to pay the 
certified wage at the priority date. See Matter of Dial Auto Repair Shop, Inc., 19 I&N Dec. 48 1 
(Comm. 1986). Accordingly, the petitioner has failed to demonstrate that the beneficiary can validly 
continue to utilize the labor certification initially filed by Soto's Foods, ~ n c . ~  

- 

alien's application for adjustment of status in removal proceedings. Sung v. Keisler, 2007 WL 
3052778 (5th Cir. Oct. 22,2007); Matovski v. Gonzales, 492 F.3d 722 (6th Cir. Jun. 15,2007); Perez- 
Vargas v. Gonzales, 478 F.3d 191 (4th Cir. 2007). In Sung, the court quoted section 2046) of the Act 
and explained that the provision only addresses when "an approved immigration petition will remain 
valid for the purpose of an application of adjustment of status." Sung, 2007 WL 3052778 at *I  
(emphasis added). Accord Matovski, 492 F.3d at 735 (discussing portability as applied to an alien 
who had a "previously approved 1-140 Petition for Alien Worker"); Perez-Vargas, 478 F.3d at 193 
(stating that "[slection 2046) . . . provides relief to the alien who changes jobs after his visa petition 
has been approved"). Hence, the requisite approval of the underlying visa petition is explicit in each 
of these decisions. 
4 The AAO further notes that a review of the status of Soto's Foods, Inc. at the Florida Division of 
Corporation's website maintained by the Florida Secretary of Sate indicates that this organization's 
corporate status has been administratively dissolved and that the company's director resigned on 
August 6, 2007. See http://sunbiz.orp/corinam.l~tml (last accessed June 17, 2009). If Soto's Foods, 
Inc. is currently dissolved, this is material to whether the job offer, as outlined on the immigrant 
petition filed by this organization, was a bonafide job offer. Moreover, any such concealment of the 
true status of the organization by the petitioner seriously compromises the credibility of the 
remaining evidence in the record. See Matter of Ho, 19 I&N Dec. 582, 586 (BIA 1988) (stating that 
doubt cast on any aspect of the petitioner's proof may lead to a reevaluation of the reliability and 
sufficiency of the remaining evidence offered in support of the visa petition). It is incumbent on the 
petitioner to resolve any inconsistencies in the record by independent objective evidence, and 
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Based on the foregoing, the petitioner has failed to establish that it has the ability to pay the 
beneficiary the required wage from the priority date until the time of adjustment or that the 
beneficiary possessed the requisite work experience. In visa petition proceedings, the burden of 
proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 
8 U.S.C. 5 136 1. Here, that burden has not been met. 

ORDER: The appeal is dismissed. 

attempts to explain or reconcile such inconsistencies, absent competent objective evidence pointing 
to where the truth, in fact, lies, will not suffice. See Id. 


