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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service
Center, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will
be dismissed.

The petitioner is a foundry. It seeks to employ the beneficiary permanently in the United States
as a centrifugal casting machine operator III. As required by statute, the petition is accompanied
by ETA Form 750, Application for Alien Employment Certification, approved by the United
States Department of Labor (DOL).'! The director determined that the petitioner had not
established that the position requires at least two years of training or experience and, therefore,
the beneficiary cannot be found qualified for classification as a skilled worker. The director also
noted (although did not directly address) that the petitioner had not established its continuing ability
to pay the proffered wage from the priority date. The director denied the petition accordingly.

The record shows that the appeal is properly filed, timely and makes a specific allegation of error
in law or fact. The procedural history in this case is documented by the record and incorporated
into the decision. Further elaboration of the procedural history will be made only as necessary.

As set forth in the director’s February 21, 2008 denial, the issues in this case are whether or not
the petitioner has established that the position requires at least two years of training or
experience such that the beneficiary may be found qualified for classification as a skilled worker
and whether or not the petitioner has established its continuing ability to pay the proffered wage
of $24,960 from the priority date of April 6, 2001.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(1), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States.

Section 203(b)(3)(A)(iii) of the Act, 8 U.S.C. § 1153(b)(3)(A)iii), provides for the granting of
preference classification to other qualified immigrants who are capable, at the time of petitioning for
classification under this paragraph, of performing unskilled labor, not of a temporary or seasonal
nature, for which qualified workers are not available in the United States.

Here, the Form 1-140 was filed with U.S. Citizenship and Immigration Services (USCIS) on
September 26, 2006. On Part 2.e. of the Form [-140, the petitioner indicated that it was filing the
petition for a professional or a skilled worker.

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. § 557(b)
("On appeal from or review of the initial decision, the agency has all the powers which it would
have in making the initial decision except as it may limit the issues on notice or by rule."); see

! The labor certification states the qualifications of the position of centrifugal casting machine
operator III, as certified by DOL, are one year of experience in the job offered.
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also, Janka v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO’s de
novo authority has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d
997, 1002 n. 9 (2d Cir. 1989). The AAO considers all pertinent evidence in the record, including
new evidence properly submitted upon appeal.”

On appeal. counsel submits an amendment to Form [-140. a letter. dated May 23, 2008. from
on behalf of the petitioner, and copies of the petitioner’s compiled
financial statements for the years 2001 through 2007. On appeal, counsel states:

Employer hereby amends his response to Part 2 of Form 1-140 as follows:

The box checked should be 2g (Any other worker) instead of 2e (A professional
or a skilled worker).

This petition is being filed for: (Check one.)
[X]g. Any other worker (requiring less than two years of training or experience).
The regulation at 8 C.F.R. 204.5(i) provides in pertinent part:

(4) Differentiating between skilled and other workers. The determination of
whether a worker is a skilled or other worker will be based on the requirements of
training and/or experience placed on the job by the prospective employer, as
certified by the Department of Labor.

The regulation at 8 C.F.R. § 204.5(1)(3) states, in pertinent part:

(i1) Other documentation — (A) General. Any requirements of training or
experience for skilled workers, professionals, or other workers must be supported
by letters from trainers or employers giving the name, address, and title of the
trainer or employer, and a description of the training received or the experience of
the alien.

(B) Skilled workers. If the petition is for a skilled worker, the petition must be
accompanied by evidence that the alien meets the educational, training or
experience, and any other requirements of the individual labor certification, meets
the requirements for Schedule A designation, or meets the requirements for the
Labor Market Information Pilot Program occupational designation. The

? The submission of additional evidence on appeal is allowed by the instructions to the Form I-
290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1).
The record in the instant case provides no reason to preclude consideration of any of the
documents newly submitted on appeal. See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988).
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minimum requirements for this classification are at least two years of training or
experience.

(D) Other workers. If the petition is for an unskilled (other) worker, it must be
accompanied by evidence that the alien meets any educational, training and
experience, and other requirements of the labor certification.

To be eligible for approval, a beneficiary must have the education and experience specified on
the labor certification as of the petition’s filing date. The filing date of the petition is the initial
receipt in the Department of Labor’s employment service system. Matter of Wing's Tea House,
16 I&N 158 (Act. Reg. Comm. 1977). In this case, that date is April 6, 2001.

USCIS must look to the job offer portion of the labor certification to determine the required
qualifications for the position. USCIS may not ignore a term of the labor certification, nor may
it impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 1&N
Dec. 401, 406 (Comm. 1986). See also, Mandany v. Smith, 696 F.2d 1008, (D.C. Cir. 1983);
K. R.K. Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of
Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981).

In this case, the ETA Form 750, Application for Alien Employment Certification, as certified,
indicates that the requirements are one year of experience in the job offered of centrifugal casting
machine operator III for the proffered position. Accordingly, based on the labor certification
requirements, as certified, the petitioner could only file the 1-140 under 2 “g” for an “other
worker” requiring less than two years of training or experience. However, the petitioner
requested the skilled/professional worker classification on the Form 1-140. There is no provision
in statute or regulation that compels USCIS to readjudicate a petition under a different visa
classification in response to a petitioner’s request to change it, once the decision has been
rendered. A petitioner may not make material changes to a petition in an effort to make a
deficient petition conform to USCIS requirements. See Matter of Izummi, 22 I&N Dec. 169, 176
(Assoc. Comm. 1988). In this matter, the appropriate remedy would be to file another petition,
select the proper category, and submit the proper fee and required documentation.

The evidence submitted does not establish that the position requires at least two years of training
or experience such that the beneficiary may be found qualified for classification as a skilled
worker. Accordingly, the petition was properly denied.

The second issue in the instant case (although not directly discussed by the director) is whether
or not the petitioner has established its continuing ability to pay the proffered wage from the
priority date of the visa petition.

The regulation at 8§ C.F.R. § 204.5(g)(2) states, in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an
employment-based immigrant which requires an offer of employment must be



accompanied by evidence that the prospective United States employer has the
ability to pay the proffered wage. The petitioner must demonstrate this ability at
the time the priority date is established and continuing until the beneficiary
obtains lawful permanent residence. Evidence of this ability shall be either in the
form of copies of annual reports, federal tax returns, or audited financial
statements. In a case where the prospective United States employer employs 100
or more workers, the director may accept a statement from a financial officer of
the organization which establishes the prospective employer’s ability to pay the
proffered wage. In appropriate cases, additional evidence, such as profit/loss
statements, bank account records, or personnel records, may be submitted by the
petitioner or requested by [USCIS].

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on
the priority date, which is the date the Form ETA 750 was accepted for processing by any office
within the employment system of the Department of Labor. See 8 C.F.R. § 204.5(d). The
priority date in the instant petition is April 6, 2001. The proffered wage as stated on the Form
ETA 750 is $12.00 per hour or $24,960 annually.

The director noted in his decision that the petitioner’s 2001 through 2006 income statements that
were initially submitted with the Form 1-140 were unacceptable “as the financial documents are
not in the form of a third-party audited financial statement.”

On appeal, counsel submits the petitioner’s 2001 through 2007 compiled financial statements
and a letter from the petitioner’s accountant.

The accountant’s letter states:

In reference with the immigration application of [the beneficiary], please be
advised that the [petitioner] has been in business since 1975. The total assets of
the Company are more than one million ($1,000,000) dollars and the average
annual sales over the last four years are more than $3.8 million dollars.

I have been an accountant for the [petitioner] for more than five years. Based on
my understanding, with the [petitioner’s] financial condition, I do not anticipate
any difficulties in the Company’s ability to pay [the beneficiary’s] wages.

While the director did not specifically inform the petitioner of the required documentation to
establish its continuing ability to pay the proffered wage, the regulation at 8 C.F.R. § 204.5(g)(2)
makes clear that where a petitioner relies on financial statements to demonstrate its ability to pay
the proffered wage, those financial statements must be audited. An audit is conducted in
accordance with generally accepted auditing standards to obtain a reasonable assurance that the
financial statements of the business are free of material misstatements. The unaudited financial
statements that counsel submitted with the petition and on appeal are not persuasive evidence.
The accountant’s report that accompanied those financial statements makes clear that they were
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produced pursuant to a compilation rather than an audit. As the accountant’s report also makes
clear, financial statements produced pursuant to a compilation are the representations of
management compiled into standard form. The unsupported representations of management are
not reliable evidence and are insufficient to demonstrate the ability to pay the proffered wage.
Therefore, USCIS will not consider the petitioner’s compiled financial statements when
determining the petitioner’s continuing ability to pay the proffered wage from the priority date.

For the reasons discussed above, the assertions of counsel on appeal do not overcome the
decision of the director.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.



