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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center,
and 1s now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner operates a yacht manufacturing business. It seeks to employ the beneficiary
permanently in the United States as a painter. As required by statute, the petition is accompanied by
a Form ETA 750 Application for Alien Employment Certification certified by the U.S. Department
of Labor (DOL). The director determined that the petitioner had not established that the beneficiary
is qualified to perform the duties of the proffered position with two years of qualifying employment
experience. The director denied the petition accordingly.

The record demonstrated that the appeal was properly filed, was timely, and made a specific
allegation of error in law or fact. The procedural history in this case is documented by the record
and incorporated into the decision. Further elaboration of the procedural history will be made only
as necessary.

As set forth in the director’s denial dated April 26, 2007, the single issue in this case is whether or
not the petitioner has demonstrated that the beneficiary is qualified to perform the duties of the
proffered position. The director noted inconsistencies in information pertaining the beneficiary’s
employment experience.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(1), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States.

The petitioner must demonstrate that, on the priority date, the beneficiary had the qualifications stated
on its Form ETA 750 Application for Alien Employment Certification as certified by the DOL and
submitted with the instant petition. Matter of Wing's Tea House, 16 1&N Dec. 158 (Act. Reg. Comm.
1977). Here, the Form ETA 750 was accepted on February 19, 2002.!

' The AAO notes that the case involves the substitution of a beneficiary on the labor certification.
Substitution of beneficiaries was formerly permitted by the DOL. The DOL had published an
interim final rule, which limited the validity of an approved labor certification to the specific alien
named on the labor certification application. See 56 Fed. Reg. 54925, 54930 (October 23, 1991).
The interim final rule eliminated the practice of substitution. On December 1, 1994, the U.S.
District Court for the District of Columbia, acting under the mandate of the U.S. Court of Appeals
for the District of Columbia in Kooritzky v. Reich, 17 F.3d 1509 (D.C. Cir. 1994), issued an order
invalidating the portion of the interim final rule, which eliminated substitution of labor certification
beneficiaries. The Kooritzky decision effectively led 20 C.F.R. §§ 656.3(c)(1) and (2) to read the
same as the regulations had read before November 22, 1991, and allow the substitution of a
beneficiary. Following the Kooritzky decision, the DOL processed substitution requests pursuant to
a May 4, 1995 DOL Field Memorandum, which reinstated procedures in existence prior to the
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The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. § 557(b)
("On appeal from or review of the initial decision, the agency has all the powers which it would have
in making the initial decision except as it may limit the issues on notice or by rule."); see also, Janka
v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO’s de novo authority
has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d
Cir. 1989). The AAO considers all pertinent evidence in the record, including new evidence
properly submitted upon appeal.2

On appeal, counsel asserts that the beneficiary is qualified to perform the duties of the proffered
position with two years of qualifying employment experience. Counsel states that the beneficiary
previously submitted amended employment confirmation “affidavits” indicating that he worked for
the petitioner from June 2004 to the present and for Miky Car’s S.A. from July 2000 to June 2003.?
Counsel goes on to cite Lu-Ann Bakery Shop, Inc. v. Nelson, stating that only the submission of
affidavits are necessary to prove that an alien meets the requirements for a job.* Counsel does note
that there were discrepancies between the first submission of letters and the most recent ones, but
notes that the beneficiary contends that these discrepancies were due to human clerical error.

To determine whether a beneficiary is eligible for an employment based immigrant visa, USCIS
must examine whether the alien's credentials meet the requirements set forth in the labor
certification. USCIS must look to the job offer portion of the labor certification to determine the

implementation of the Immigration Act of 1990 (IMMACT 90). The DOL delegated responsibility
for substituting labor certification beneficiaries to U.S. Citizenship and Immigration Services
(USCIS) based on a Memorandum of Understanding, which was recently rescinded. See 72 Fed.
Reg. 27904 (May 17, 2007) (to be codified at 20 C.F.R. § 656). DOL’s final rule became effective
July 16, 2007 and prohibits the substitution of alien beneficiaries on permanent labor certification
applications and resulting certifications. As the filing of the instant case predates the rule,
substitution will be allowed for the present petition.

? The submission of additional evidence on appeal is allowed by the instructions to the USCIS Form
1-290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). The
record in the instant case provides no reason to preclude consideration of any of the documents
newly submitted on appeal. See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988).

? The AAO notes that these work experience letters are not affidavits, as they were not sworn to or
affirmed by the declarant before an officer authorized to administer oaths or affirmations who has,
having confirmed the declarant's identity, administered the requisite oath or affirmation. See Black's
Law Dictionary 58 (7th Ed., West 1999). Nor, in lieu of having been signed before an officer
authorized to administer oaths or affirmations, do they contain the requisite statement, permitted by
Federal law, that the signers, in signing the statements, certify the truth of the statements, under
penalty of perjury. 28 U.S.C. § 1746.

* Counsel does not provide this decision’s published citation. While 8 C.F.R. § 103.3(c) provides
that precedent decisions of USCIS are binding on all its employees in the administration of the Act,
unpublished decisions are not similarly binding. Precedent decisions must be designated and
published in bound volumes or as interim decisions. 8 C.F.R. § 103.9(a).
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required qualifications for the position. USCIS may not ignore a term of the labor certification, nor
may it impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 1&N
Dec. 401, 406 (Comm. 1986). See also, Mandany v. Smith, 696 F.2d 1008, (D.C. Cir. 1983); K.R.K.
Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of
Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981).

In the instant case, the Application for Alien Employment Certification, Form ETA 7504, items 14
and 15, set forth the minimum education, training, and experience that an applicant must have for the
position of painter. In the instant case, the applicant must have two years of experience in the job
offered, the duties of which are delineated at Item 13 of the Form ETA 750A, and since this is a
public record, they need not be recited in this decision. Item 15 of Form ETA 750A does not reflect
any special requirements.

The beneficiary set forth his credentials on Form ETA 750B and signed his name under a declaration
that the contents of the form are true and correct under the penalty of perjury. On Part 15, eliciting
information of the beneficiary’s work experience, he represented that he worked as a painter for Miky
Car’s S.A. in Lima, Peru from July 2000 to June 2003 and as a painter for the petitioner from June 2004
to the present. He does not provide any additional information concerning his employment background
on that form.

The regulation at 8 C.F.R. § 204.5(1)(3) provides:
(1) Other documentation—

(A) General. Any requirements of training or experience for skilled
workers, professionals, or other workers must be supported by letters
from trainers or employers giving the name, address, and title of the
trainer or employer, and a description of the training received or the
experience of the alien.

(B) Skilled workers. If the petition is for a skilled worker, the petition
must be accompanied by evidence that the alien meets the educational,
training or experience, and any other requirements of the individual labor
certification, meets the requirements for Schedule A designation, or
meets the requirements for the Labor Market Information Pilot Program
occupation designation. The minimum requirements for this
classification are at least two years of training or experience.

Counsel submitted a letter from the petitioner dated May 5, 2006 stating that the beneficiary worked for
the petitioner as a painter from April 2001 to the present. The AAO finds the letter to contain the name
of the employer, the address of the employer, and the title of the employer. If the contents of the letter
did not contradict the contents of the labor certification, the letter would provide a description of the
experience of the alien as required by 8 C.F.R. § 204.5(1)(3)(i1)(A) and be acceptable evidence that the
beneficiary has the qualifying two years of experience as required by the proffered position. Counsel



submitted a revised letter from the petitioner dated February 8, 2007 stating that the beneficiary worked
for the petitioner as a painter from June 2004 to the present. The AAO finds the letter to contain the
name of the employer, the address of the employer, and the title of the employer. If the contents of the
letter did not contradict the contents of the labor certification and the contents of the prior letter from the
petitioner and if the dates of work did not proceed the priority date, the letter would provide a
description of the experience of the alien as required by 8 C.F.R. § 204.5(1)(3)(i1)(A) and be acceptable
evidence that the beneficiary has the qualifying two years of experience as required by the proffered
position. Counsel also submitted a letter from Miky Car’s S.A. dated August 2003 stating that the
beneficiary worked for the business as a painter from July 2000 to June 2003. The AAO finds the letter
to lack the legible name of the employer and the title of the employer. The contents of the letter do not
comply with 8 C.F.R. § 204.5(1)(3)(1ii))(A). Thus, the letter does not constitute acceptable evidence that
the beneficiary has the qualifying two years of experience as required by the proffered position.

The AAO notes that none of the letters proves that the beneficiary possessed the two years of requisite
experience in the proffered position prior to the February 19, 2002 priority date. To be eligible for
approval, a beneficiary must have the education and experience specified on the labor certification as of
the petition’s filing date. See Matter of Wing’s Tea House, 16 I&N Dec. 158 (Act. Reg. Comm. 1977).
A petitioner must establish the elements for the approval of the petition at the time of filing. A
petition may not be approved if the beneficiary was not qualified at the priority date, but expects to
become eligible at a subsequent time. Matter of Katigbak, 14 1&N Dec. 45, 49 (Comm. 1971).

The AAO concurs with the director’s April 26, 2007 determination that there are too many
inconsistencies, discrepancies, and suspicions clouding the evidence pertaining to the beneficiary’s
qualifications for the proffered position. The May 5, 2006 letter submitted by counsel regarding the
dates of the beneficiary’s work experience for the petitioner is inconsistent with the information listed
on the labor certification. Counsel merely contended that these discrepancies in work dates were due
to human clerical error.

Matter of Ho, 19 1&N Dec. 582, 591 (BIA 1988) states: “Doubt cast on any aspect of the
petitioner’s proof may, of course, lead to a reevaluation of the reliability and sufficiency of the
remaining evidence offered in support of the visa petition.” Matter of Ho, 19 I&N Dec. at 591-592
also states: “It is incumbent on the petitioner to resolve any inconsistencies in the record by
independent objective evidence, and attempts to explain or reconcile such inconsistencies, absent
competent objective evidence pointing to where the truth, in fact, lies, will not suffice.”

Because of the inconsistencies and discrepancies in the information and evidence provided, the AAO
concurs with the director’s determination that the totality of the petitioner’s evidentiary submissions fail
to establish that the beneficiary has two years of qualifying employment experience proving that he is
qualified to perform the duties of the proffered position. Thus, the petitioner has not demonstrated that
the beneficiary is qualified to perform the duties of the proffered position.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S.C. § 1361. The petitioner has not met that burden.
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ORDER: The appeal is dismissed.



