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considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 CF.R. § 103.5 for
the specific requirements. All motions must be submitted to the office that originally decided your case by
filing a Form 1-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30
days of the decision that the motion seeks to reconsider, as required by 8 C.F.R. 103.5(2)(1)(1).
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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center,
and 1s now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner operates an advertising services business. It seeks to employ the beneficiary
permanently in the United States as a database analyst. As required by statute, the petition is
accompanied by a Form ETA 750, Application for Alien Employment Certification, certified by the
U.S. Department of Labor (DOL). The director determined that the petitioner had not established
that the beneficiary possessed the requisite training for the proffered position. The director denied
the petition accordingly.

The record demonstrated that the appeal was properly filed, was timely, and made a specific
allegation of error in law or fact. The procedural history in this case is documented by the record
and incorporated into the decision. Further elaboration of the procedural history will be made only
as necessary.

As set forth in the director’s denial dated May 18, 2007, the basis for denial of this case was whether
or not the beneficiary possessed the requisite training for the proffered position as of the priority
date.

Section 203(b)(3)(A)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(1), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States. Section 203(b)(3)(A)(i1) of the Act, 8
U.S.C. § 1153(b)(3)(A)(ii), provides for granting preference classification to qualified immigrants
who hold baccalaureate degrees and are members of the professions.

The petitioner must demonstrate that, on the priority date, the beneficiary had the qualifications stated
on its Form ETA 750 as certified by the DOL and submitted with the instant petition. Matter of Wing's
Tea House, 16 1&N Dec. 158 (Act. Reg. Comm. 1977). Here, the Form ETA 750 was accepted on
December 22, 2003.

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. § 557(b)
("On appeal from or review of the initial decision, the agency has all the powers which it would have
in making the initial decision except as it may limit the issues on notice or by rule."); see also, Janka
v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO’s de novo authority
has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d
Cir. 1989). The AAO considers all pertinent evidence in the record, including new evidence
properly submitted upon appeal.'

! The submission of additional evidence on appeal is allowed by the instructions to the U.S.
Citizenship and Immigration Services (USCIS) Form 1-290B, which are incorporated into the
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The Form ETA 750 states that the position requires, inter alia, six months of training in Atlas/GIS.

On appeal, counsel asserts that USCIS’ April 3, 2007 Request for Evidence (RFE) was vague when
it asked the petitioner to submit evidence that the beneficiary had at least six months of training in
Atlas/GIS before the priority date. The AAO notes that the RFE specifically stated, “[p]lease submit
evidence which establishes that prior to 2004 the beneficiary had at least six months training in
atlas/gis as you specified on the labor certification.” Furthermore, 8 C.F.R. § 204.5(g)(1) states:

Evidence relating to qualifying experience or training shall be in the
form of letter(s) from current or former employer(s) or trainer(s) and
shall include the name, address, and title of the writer, and a specific
description of the training received. If such evidence is unavailable,
other documentation relating to the alien's experience or training will
be considered.

The AAO notes that the petitioner did submit a letter dated May 9, 2007 stating that the beneficiary
“possessed at least six (6) months of Atlas Geographic Information System and Microsoft Access
expertise prior to the 2003 calendar year.” The AAO notes that someone who may have expertise in
an area may not necessarily have completed formal training in that area. The petitioner also
submitted the beneficiary’s affidavit dated July 12, 2007 in which he stated, “I received six (6)
months of training in Atlas Geographic Information System (“Atlas/GIS”) prior to November 22,
2003.” However, the AAO finds neither of these statements to provide a specific description of the
six months of training required by the labor certification. The AAO notes that counsel submitted no
additional information specifically evidencing the beneficiary’s completion of this training before
the priority date on appeal. Going on record without supporting documentary evidence is not
sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22
I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190
(Reg. Comm. 1972)).

Accordingly, the petitioner has failed to establish that the beneficiary has received at least six
months of training in Atlas/GIS, and the petition may not be approved for that reason.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely
with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed.

regulations by the regulation at 8 C.F.R. § 103.2(a)(1). The record in the instant case provides no
reason to preclude consideration of any of the documents newly submitted on appeal. See Matter of
Soriano, 19 1&N Dec. 764 (BIA 1988).



