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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center,
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner is a sandwich shop. It seeks to employ the beneficiary permanently in the United
States as a manager. As required by statute, the petition 1s accompanied by a Form ETA 750,
Application for Alien Employment Certification, approved by the United States Department of
Labor (DOL). The director determined that the petitioner had not established that it had the
continuing ability to pay the beneficiary the proffered wage for 2001, 2002, 2003, 2004 and 2005.
The director denied the petition accordingly.

The petitioner submitted a Form [-290B appeal in this matter. In the section reserved for the basis of
the appeal, the petitioner inserted,

“The Director’s decision erred in applying the legal requirements contained in
regulations 8 CUFR. § 204.5(g) to the financial information about
Employer/Petitioner’s ability to pay Beneficiary’s annual salary; and
misconstrued the ability to pay information contained in Petitioner’s tax and
financial documents submitted in support of I-140. Petitioner has good record of
operating a viable business, of substantial assets, and of paying salary to its
employees.”

On appeal, counsel indicated that he would submit a brief and/or evidence to the AAO within 30 days.

Counsel dated the appeal April 5, 2007. As of this date, more than 25 months later, the AAO has
received nothing further. Additionally, counsel did not submit any evidence on appeal.

The regulation at 8 C.F.R. §§ 103.3(a)(2)(vii) and (vii1) states that an affected party may make a written
request to the AAO for additional time to submit a brief and that, if the AAO grants the affected
additional time, it may submit the brief directly to the AAO. The regulation at 8 C.F.R. § 103.3(a)(1)(v)
states, in pertinent part: “An officer to whom an appeal is taken shall summarily dismiss any appeal
when the party concerned fails to identify specifically any erroneous conclusion of law or statement of
fact for the appeal.”

The petitioner has failed to identify specifically an erroneous conclusion of law or a statement of fact as
a basis for the appeal and the appeal must be summarily dismissed.

ORDER: The appeal is dismissed.



