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DISCUSSION: The Director, Nebraska Service Center, denied the petitioner’s employment-based
immigrant visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal.
The appeal will be rejected as untimely filed pursuant to 8 C.F.R. § 103.3(a)2)(v)(B)(1).!

The petitioner is a sales organization, and seeks to employ the beneficiary permanently in the United
States as a sales person. As required by statute, the petition filed was submitted with Form ETA
9089, Application for Permanent Employment Certification, approved by the United States
Department of Labor (DOL). The director determined that the petitioner had not established its
continuing ability to pay the proffered wage from the priority date of October 26, 2006 and that it had
not established that it is making a bona fide permanent, full-time employment to the beneficiary. The
director denied the petition accordingly.

Section 203(b)(3)(A)iii)) of the Immigration and Nationality Act (the Act), 8 U.S.C. §
1153(b)(3)(AXiii), provides for the granting of preference classification to qualified immigrants who
are capable, at the time of petitioning for classification under this paragraph, of performing unskilled
labor, not of a temporary or seasonal nature, for which qualified workers are not available in the
United States.

In order to properly file an appeal, the regulation at 8 C.F.R. § 103.3(a)(2)(i) provides that the
affected party must file the complete appeal within 30 days of after service of the unfavorable
decision. If the decision was mailed, the appeal must be filed within 33 days. See 8 CF.R. §
103.5a(b). The date of filing is not the date of mailing, but the date of actual receipt. See 8 C.F.R. §
103.2(a)(7)(1).

" In addition to being rejected, the appeal could also have been summarily dismissed. In a statement
on appeal, counsel merely states:

The petition[er] has demonstrated that it has had and continues to have the ability to pay
the instant beneficiary the prevailing rate of pay offered in the labor certificate.

Although currently employed as an independent contractor due to lack of work
authorization, it is and has been the intent of the petitioner to employ the beneficiary
when permitted to do so by immigration regulations.

Counsel's statement on appeal contains no specific assignment of error. Alleging that the director erred
in some unspecified way is an insufficient basis for an appeal.

The regulation at 8 C.F.R. § 103.3(a)(1)(v) states, in pertinent part: “An officer to whom an appeal is
taken shall summarnily dismiss any appeal when the party concerned fails to identify specifically any
erroneous conclusion of law or statement of fact for the appeal.”

Counsel has failed to identify specifically an erroneous conclusion of law or a statement of fact as a
basis for the appeal and the appeal could have been summarily dismissed.
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The record indicates that the director issued the decision on November 17, 2007. It is noted that the
director properly gave notice to the petitioner that it had 33 days to file the appeal. Although the
appeal was originally submitted on December 14, 2007, the director returned the appeal to the
petitioner on December 14, 2007 because the appeal was not filed with the proper fee. The appeal
was not properly received by the director until December 28, 2007, or 41 days after the decision was
issued. Accordingly, the appeal was untimely filed.

Neither the Act nor the pertinent regulations grant the AAO authority to extend the 33-day time limit
for filing an appeal. The regulation at 8 C.F.R. § 103.3(a)(2)(v)(B)(2) states that, if an untimely
appeal meets the requirements of a motion to reopen or a motion to reconsider, the appeal must be
treated as a motion, and a decision must be made on the merits of the case.

A motion to reopen must state the new facts to be proved in the reopened proceeding and be
supported by affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2). A motion to
reconsider must state the reasons for reconsideration and be supported by any pertinent precedent
decisions to establish that the decision was based on an incorrect application of law or U.S.
Citizenship and Immigration Services (USCIS) policy. A motion to reconsider a decision on an
application or petition must, when filed, also establish that the decision was incorrect based on the
evidence of record at the time of the initial decision. 8 C.F.R. § 103.5(a)(3). A motion that does not
meet applicable requirements shall be dismissed. 8 C.F.R. § 103.5(a)(4).

Here, the untimely appeal does not meet the requirements of a motion to reopen or a motion to
reconsider. Therefore, there is no requirement to treat the appeal as a motion under 8 C.F.R. §
103.3(a)(2)(v)(B)(2).

As the appeal was untimely filed and does not qualify as a motion, the appeal must be rejected.

ORDER: The appeal is rejected.



