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SELF-REI'K ES F,;,NrTED 

This is the dec~s  n I c f  thc A:llnlrr~~,tral:ve A;?pr?ls Ofice i,: your c-<i> ~111 docuenents have been returned to 
the office that oriel ~ z l l y  ['xided yotlr ( ase AII!. fi:rtll,-r inquiry n2;1$1 k c  wide to tlial oftice. 

If you believe tlie law \cab inappLc)priatelq applieri or you habe alldl 3 ~ r l c ~ l  infom~ation that you wish to have 
considered, you * n a ~  t'ilr, a ~ n o t ~ o , ~  LO recon~~der o! - ~notlon to I *  - r  ,!I Pleaje rcfer to 8 C'.Fi K. 9 103.5 for 
the specific I-equir::mentr. kl i  :li<)tioil~ ntllst be scb~n~tted to tl-c i~llisc that originally decided your case by 
filing a Fonn I-2OOH Not~ce of Appca! or Motion with a fee cf'4585 Any motlon must be filed within 30 
days of the deci.;~oil that the motion sc:c1<b t o  i-t:c~:l?~lrl~\'r. as riiquirei! h: k C.F R. 5 103.5(a)(l)(i). 

Acting Chief, AcI~ninistratr~.e Appeals Oftice 



DISCUSSION: The preference visa petition was denied by tht; Director, Nebraska Service Center, 
and is now befhre the Administrative Appeals Office (AAC,,) on appeal. The appeal will be 
dismissed. 

The petitioner i c  a dry cleaner. It seeks to employ the beneficctl"-;\l pemanerit ly in the United States as 
a precision dyer and fix and 1eatht:r cleaner. As required by statute, the petition is accompanied by a 
Form ETA 750, Application for Alien Employ-nent Certificr;lion, approved by the United States 
Department of Labor (DOL). The director detctlnined tho[ tile Form ETA 750 submitted by the 
petitioner indicated the petitioner required three years of' prior \(pork experience, and did not support 
an unskilled or other worker classiticat~on as stipulated by tht; petitioner's 1-140 petition. The 
director also deterir~irrcd thai t h t  pctitioncl- had r;ot szlbimitte.1 r(:,luired initial evidence described at 8 
C.F.R. Ej 204.5(g);?) tct establ~si; it hzd tlre i..miiiiui;~g abrlitlr I t )  ,lay 'ti~e. baeficiary the proffered 
wage beginning on the priority dale of the visa petition, 'The di~ector denied the petition. 

The petitioner is self-represeiited. The record contains a Foix, (3-25, I\Jotici: (if Entry of Appearance 
as Attorney or licpresentative. signed by the %enei?ciary on jarliiary 5, 20G'i'. 'l'l~ere is no Form G-28 
in the record signed by the petrt~oner. On appedl, , i d e n t i f i e d  on the G-28, 
submits the appeal but uoes not submit a Foml 1;-'28, sigr~cd 1-sy both Eailn and the petitioner. The 
regulation at 8 C.F.R. 5 103.3(rij(l j(iii) states, 1.1 p.:;tincnt p d :  "(U) M c a n q  of affected party. For 
purposes of this scctio~l and sccti~ns i C3.4 arlJ 1 02.5 of tl lib n;.tt. a ffcctect party (in addition to the 
Service) means t ~ c  j>e;;;orl oi ~ r r ; t y  with leg,d, stan,I~;lg in r: . rt,:ecd~n=. It does not include the 
beneficiary of a .. i;a petition." 1,;s reguIation ai tl \:',I+ 1:. tj -1(a!(2)(~) &deb: 

Improperly filed agpcal -- (A) Appeal filed by person or civity not entitled to file it -- (1) 
Rejection witinout ~efunci of i;lirlg fee.  HI^ appcc~l :ilcd by a I)crLgtm or entity not entitled to file 
it must be rejcc:eJ as improperly tiled. In , u ~ h  a cd:,e, any filir:& .ez the Szrvice has accepted 
will not be rehnc cd. 

Therefore, the appebl h,~;ls riot t)ec:~ properly fi!cd, r;rrJ car, be rc*jccle,i. 

As set forth it1 ti.,b i i i t c ~ t ~ ~ r ' s  October 16.. 20t j!: J211i31, ~ h t :  t q [  ( 3  ~:.,SUC\S i r ~  this case are whether the 
petitioner's cl:rs-,i fl~atio~: of t h ~ ,  ills tam petlitlc' i l  .,s uil,;,~.iil,u, c r :  i ,l:r wc,rltet. oil the I- 140 petition was 
sufficient grounds i'or denying the petition, aircl whether the pzti~ioner has the ability to pay the 
proffered wage as O F  thz prior~rj dl tc  and con,inz,;ng until the. ')cnci-ic;a~y obtains lawful permanent 
residence. 

Section 2 0 3 ( ) ( )  of Tne Immigraticjn and N:rti~:iailty Act (the Act), 8 U.S.C. 
8 1 1 53(b)(3)(A)(i), prov lcles iol the gcanting of preference classi ficatiorr to qualified inlrnigrants 
who are capable, at the time ul" petitioning f;;~ ciass15cati:m :,rller this !~airagaph, of performing 
skilled labor (requiring at least tuPo years training: or experic~l~ce), not o; a temporary nature, for 
which qualified worlicr:* arc not atdilii17ie in tiii: I.j);iicd Stdze.;. ,~ec.icxn 20: (t7)(3)(A)(iii) of the Act, 
8 U.S.C. 5 1 15.3tu)(3)(A-\)(iii). p;c/vicle:; ibr tiit: gvallLillg ~~f ,:il,l,re:;cr: ilassification to qualified 
immigrants who arcs capable, at fhe tinrc \sf pehtioni1:g fci~ g:lgi,;s~iicatiari under this paragraph, of 



performing unsltii!i.;.:i labor, 17ot of a tcrnpora j clr ;ea:.ol~:il xl:,i~n-c for which qualified workers are 
not available in r ire Unit :d State", 

The regulation at 8 C.E'.II. 5 204 5(1)(3 j also 1>ro:43es 

(ii) 0 th :~  dscumentaticn-- 

(I>) Othci. IVorXc~i.. If the petitioner 15 for ar riqsjk*;icd (ohe l  I ~verker, it must be 
accompanied by evidence thdt the alien ~ n e ~ t : ,  a-:y cducal~onal, training and 
exyerlence, anti cthcr rcquirernci~tc of the !atlor ~:~~-i~fication. 

The AAO ma~n!,zln; p1t:xlary power to revizm ta,1,(,11 q;peal ;#I-$ n rlc no-iJu basis. 5 U.S.C. S 557(b) 
("On appeal from c r  review of thc initial dt:cisiot7, tfle agency I- I \  a11 the po\vers which it would have 
in making the iiiitlai desisior; e ~ c c p t  as i~ ma j  irnnii thc issues ( :, notice or by rule."); see also, Janka 
v. US. Dept. 01 i'mnsr., ,4'T,YB, 925 F.2d 114'7, 1 I49 (9th (3:. 091). The AAO's de novo authority 
has been long rcci bnizc:~; by :he federal courts. ,%'PC, e.g. I;lol.- t )  LVS, 89! F 2d 997, 1002 n. 9 (2d 
Cir. 1989). 7 he AP,O cons~dcrs all pertinerkt rwidence iri i'ic record, including ;iew evidence 

7 1 properly submit,cd up,>n ~'hppc~i On dppeal, cLrl {ilsel sulxn: ; ,qi:cs .,, tlrl. petitioner's Forms 1040 
for tax years 20,)O and 21:07, , ~ r t h  ~ccoir;,)ar~yii~~; sc fie<;l!es. <'o.I ::,,:I ; l s ~  s,,bm-ts the fbllowing: 

A copy of l iSC'iS co;.r.~,sl?ondcrice di1tc.6 ,kuj;ust 9. rd that refi:rs to the petitioner's 
attempt ii) iarreci I t~+,,:r,irrsphical en:>i. oil tile ibi:t.~nl l i ~ 4 l  LII in; 
A copy o1'1he i-r.it pagc o f a  lettel (laled ,Z?ri"r4, 22 , t o r : l  co~i~sei ' s  office requesting a 
change rn ihc.  classificatjuri of the iiist~rii p,:tit~ori; 
A copy of tho April 30 , :?Oil8 Minutes <rcir,l an AILA:I*4~,xaska Service Liaison Meeting, 
posted by A ILA on 1:s website on Octobrr :u, 2008; 
A copy (ti' an XILA doc1lment with a sene.; of questir w:', 1 ~ ~ 1  anslvu s dentified posted by 
AILA InfbitiE'f Doc. 08 ,  10767 and posit;,? ?dcdven~i-~el- l t l , ! ~ , .  and 
A copy of an ~nterotfice rnznio~anbu~v illted June 1.  2(lb 1 1  11.0113 D~tnalcl Neufeld, USCIS 
Acting P si..,cir,tc Direc:tor ' 

On appeal, counstl ~sscrts  :hai ihc pdiiioncr made a tvpog 11, l*cb:al error on the 1-140 petition, and 
that the petitionel ~nterldcd to ii:c: the pet~t*or~ under ite,n . ,~-ofess~onsl or a skilled worker. 
Counsel descrik~ca the per~t~oner'. ~ittcrnpts lo corrcct thc ci  -t?r beginnillg in January 2008, and 

The submissii 11 of :iildi!ioi a1 ~ ~ i i d e ~ l c c  i.n .;,c;A~ i s1:c:v. 2 ?!/ thi in .tmotions to the Form I- 
290B, which a f ~ ,  14ico -931. ited m o  the r t * j : ~ ~ ' i ~ ~ l ~ ( ~ ~  :; isy ~ h c  re(!!11~,h,sr) ijt 8 ( .F.K $ 103.2(a)(l). The 
record in the iristirnr ia ; i~c  pri, i .l(:<; n a  i e;iy : t$- l:n::.l~iiit: coi ;I -l :ration ~f ar,:y of the documents 
newly submittecl (.,,I .:[:;:~al. S,.( V'czrfcv- of S(,r-rir~io. 1 0  !&if4 [la-,. 764 (BIA 1988). 
2 Memoranduni fi-om Donald Veo,i:ld, A c t ~ i w  Associiite Direa*l v, Domest c Operations, Removal of 
the Stan~'nrclizc~d h'ei,ir:;s t /c,i I<l,idG:n~.,~ I j u . ,  ( t 5 ( i f i p  fir!, , r 9 1 (  F l i ~ ~ ) 7 l  Rule, (3 CFR 103.2(6), 
Significant R C I , ; , ~ ~ ~ I I ,  tcl fr$rldi,wt 1 1 ,  5 Flc,al l,aiqr~ ,,' i,!F,2fl i 10.3 (/I), lb): New Appendix 
10-9 (AFM U'7c!crft~ ,4l)j  i 0  7-,jCj, 1 i Q  Ird'31. '71 1, 2 f*.F Pvt ILi p:dars \30'7-.1?5. .Tune 1, 2007. 



references ~nit~urz~, ;i-(,rr I ir; ti pr i l  3(,. .?(:On ,2 l I,, l '"\icbra& ;, .v~:!-. ice ('e;; tc r Liaison Meeting that 
posed quc\tions, ' 1 1  13a1-t. t~ LOI! ct i:ng an I-! 40 pc~itlvr; ihi~t 1% ,t: . rit;tl in the ivrong category. 

On appeal, the petitioner ref;;.r:: to %A0 !neil~or-andunls and f o  i i i t i ;  te:; of 3r: AILAINebraska Service 
Center Lia~son Meeting L s sli;pox~ing the i:,su:~>ri.; of ;\n P ,+I7 ' ( 3  thh: inst~nt petitione- prior to the 
denial of the il:,tcl~t pcti;iori, ind as guida,~cr: ibl. tii!cjvr~ng -I .nrrectiol; of' infixmation submitted 
on petitions. A,; :.uch. coian:f-l ref'ercrlcl: <ioi:h cot ct>nsT,iirt(, :,vitie~ltEai.l; documentation of this 
issue, or provitle  an.^ I eg ilator: cir statnrtoi y ;,iilida~?ce toi- $ i i i ~ ~ , i  I ISC'IY snotrld accept requests for 
correcting errors i n  ~~~l)- r~i i tc t l  + ,,ltitio~is It  ;i 5crdicc 'Celatcr 11.id implz~mnted such a policy with 
regard to correcti,~rts &).I sutll:iittt*d petitions the A , 4 0  IL, 1 - I$bligstec to follow the guidance 
outlined ,n pc,; !C y i l l i r i ~ i , t ,  a o n e  c . (,tli~r u~lpublished non-precedent 
decisions. It is 11oi :r *fi,li p2-ix, pt,. (1, - L i i ~ : , i t ) ~ i ~  ;,ld \ OK) C ~ O I  6 1 ~ J ~ , r r , r  . >lq:,itc:d i U  t~htain advice from USCIS 
are not binding or1 I i-e AAO or ( ther LJSCIS :ttJji::~icato~ s an<. ti; P ,lot have the i'orce of law. Matter of 
Izummi, 22 I&Pi 1 b1, i 96 -1 97 (Ci~~llni 196S), ;cl; (llLsL:b h1a . ,I l ~ : r . l ~ ! n  f i . ) ,x l  Thomas Cook, Acting 
Associate C'oir~l) ~i~sioric:, 0fli;e .,I I-'rc~grams, 1! :?; 7mn?igr,~ti~ ri ,'Ti I"', , ltiu-;zli,:. tion Serv~ce, Signzficance 
of Letters Dr.q/'/t~cl HI, ,kc i7ffic.j , , , f i i ~ f i ~ l d i ~ a ! r ~ ~ ~ : ~  {L3zcenli>e~- 7 .  0::~41). l\*l,~:a: oj-the materials cited by 
the petitioner is l )r3-d1rAL2 pt e ~ c t : ~  ,?+ 

The AAO also 110tt:s fh;lt tllc pilfi Zorlcr ci;< n3t 111 J;ca;e a11ywht.a.;' ;j!t: in tile I ,\cord what classification it 
sought for thc ,;:sta;;t cr.tlf , l l i .  1 ;ie rc ct,r!l coc~taics i l l !  6:ci ,e, ,eI:~r bcyond the one submitted by 
counsel's parale).: i fhL t l i b \ \  rri;l.cr ~a l s  bk?bt!~;t+eci so 411,: iiS; i'? lhL agludit atii~n. Further, there is no 
provision In SL;; d t  : >I: I i ; ~ l ; , t ~ ~ ~ ~ ~  it 'c ic  C ~ J I I I ~ ) C !  ~ ~ C ' I S  ti) reac>,i t s  .,I!:; .L p e ~ ~ t i ~ n  under a different visa 
classificatior~ 111 !e:col. -*e 10 i-l pel i! l,)nel " S  ; ~ ( j ~ r l , ' i t  10 cj;;;t~g.: i:  ! ) I I C ~  i j n ~  di;c~sin~l has been rendered. 
A petitioner iiliihl riot r,liikt? rr*a:~~r~dl c:;;:llpc -, to : I  pcii~i*)n ;:. , t t i i \ r t  t i) make a deficient petition 

. ,  confoml to U$#i 'is r\:j ,~iiern.: ~ t ?  L C  4 .  : , .):I I ~ c c .  I5 1, 176 i l2ssoc. Comm. 
1988). In this ; i l i r : \ ~ ~ .  "'t~e :~pp:c:~xiate rt,~~::l,i ,\ (11 13 hi. 1:r 3itL , j~~tl iei  pciitioln witll the proper fee 
and required L oc.uil~~.~!!,~tic)~ . ,'lse A 4 0  afii -m,, th,: d:li,c 1x 5 cii'~i'iiOl1 with rcgard to the 
classification of tk,e peiit~on, an.i note-, t:iat 11lb pzi,tior: LOU I C ~  .i!.so have h(.c.:i~ rejected at the time of 
submission based 0.1 ille 1.lcoir.11 s i~r i i~ l i t :v  of t!~,. I -  r C) pcliiloll ~ 1 %  .c*;Tcatnor, w t h  the work experience 
requirements 11s L ~ i  11 1~ ~ ~ ~ t i f i t , t ~  l,l'l\ bor(11 LI 

With regard ti, ,.;e r , t t i t l ~ ~ ~ , i  ' ,  ,\hilit! to Q,I;/ :he orc l'SL*:c~ ;.t,.g,. th*, r c g ~ h t i o r ~  at 8 C.F.R. 
!j 204.5(g)(2) ; t ~ i i ~  11 t)crtinent pal 1: 

b i i t  I '  . l o  r 0 1 a .  is. ,;I ; eir troll !r icii by 01 for an 
employllrir L. bit:; ..t i ~ri;~l:igratit \ \ i l l i L i ~  : ~ ' L L  LIC:, 3n 1 :  ;.,; ..)f 11l~l{i10~:ll~lit must be 
accomp,inlai i,.,~ thv,de~i~ L ,hat thc p-rosp c:\i ge t;nit~ L: '2 ,itei cinpILl yer has the ability 
to pay ttlc ~.ro;rzreJ watt,. Tht: p;;;t;ibri[:i nlilsl denlc~,~s+ ' ~ i e  this ab,lltv i t1 the time the 
priority d:,t~: I . ,  ~*l;tabi! iicci ,,rid Lcr! l f . ! l t : j i rg  : i ;~ t i l  1'1. : ) ~ ' , l i f i , X d l y  obtains lawful 
p~t~fi4ri~rnl s~:.i(l, ,ILL. F, i . ;  It,n~-c. 1.,1 t!~, : .tr)il;t y .ha:? i-la :  ( ,I  il:t;r In rlie fonn of copies of 
annual r L y ~ [ u  is. f~Jb~r,il t c i  \\ urn3. \-I. : :d;'eki iL:?;>l :C:I:~J Lv,ti~e~rle:its. 

The petitioner r11u~t 21, :ions;nitf3 ,,:c contlnu! ~g ;,bili:,v to r?\i ' i  ,,: profferr-d wage beginning on the 
priority date, w ixich ic  the date l ilc Form E'I'A ' Y i U .  14pplic.1ti :)i , o- 4r;leri 1::nploymcn~ Certification, 



was accepted filr rwoct:,.;ing by ;11r, office kr I I ~ I K ~  the crriploj r r:: t .,ys"Ln~ of the DOP,. See 8 C.F.R. 
8 204.5(d). The pe.itioa~er must also dern~ilst~ate that. on 1;it ioi-nty du:e. the beneficiary had the 
qualifications st:tted on nts Forln F5 4 750. kpl.b'ic iilon tbr A1it.r I mploqnlent Certification, as certified 
by the DOL and submit.ed w~ah the instant pelitl)-l. N L ~ ~ ~ C I '  oi k'ing's Ten Ibousc, 16 ISLN Dec. 158 
(Act. Reg. Comm. 197 7 ) .  

Here, the Fonn E l  A 750 was ac:el,ted oh hkur i '(1, 200 1 .  ?"?e sroiYered wage as stated on the Form 
ETA 750 is $8 A '  per hour (S: 7 305.0iI pe ;,:,1:). TPc i on 3 1;TA 750 states that the position 
requires three ye:,r: of worl, d2tpclrience in he proFLrecl poi,!!-orl or in r ne related field of "spot 
remover,  silk^, I sicrls. .,;~shiini~ G I J ~ c ] ,  fic~>lt:) 4e1icat; +.k  fir^ i ~ e ~  ,a;s." 

The record con, ,li!l,; the petltl~i ,c:; ' s o\vi i b - ; ' ~  c :SIS t 046. r" .~c:cornpa~~yil~g Schedules C for tax 
years 2006 axxi 1130 ' +hai i!ldr ::itc thc I,( tl' ,rlblc: i s  a [;o t prcy~r~etor jn thzse two years. The 
petitioner's bu.,r,c,s <;tttl:turt, 51: tlle year ;'{I ) I  to 2005 , . .rtkr,ow~.m, a; thc record contains no 
federal iax retu~ 1: ~n fc~~nration I;),- theso ye211 

On the pctitioli. tht, peiltioner zlatnr~c-l " i ,  i -~ , I~; . .  i7;r.x: cs ta t~t i ;h .~~ in 11!7 i . 10 have a gross annual 
income of ovc~  h ' .Gc l0,0:,0, a r ~ d  lo I:IJ~ ( rit'y ci. ,,i(:) 20 t;~.orl~ i 1:; (b the Fo;ln E'TA 750B, signed by 
the beneilciary i:; /~prii  16, 2111) I , the l)enet:,,..,~ ;) ~l:~,rncrl kt; ' l c l i i 2  viorkt d for the petitioner from 
January 20, 1 O P { J  t i ,  i 'e t  .djclry l i t  i 094 

On appeal cour:s;~ %s,;crts thai 111~: t3,rect ,; f,*i.,-a~ to ,:,:;LLL a F.Ltl,zc.,~ fir E, .dct;ce in colnpliance with 
the guidelines ot the I L ~ ~ ~ I G I C ~ ,  tic's 12,el-l \ : ~ , ~ ~ ~ a l ,  Chai~  '0 5 KCVISIOIIS, dnd references an 
interoffice meri;i,i-i~iid t,r 11 fi-0~11 I. ?(:IS Aii  t: 2, A q s t ~ c  atc 1 ':;I. ,tor I:)oi~a!rr Veufeld dated June 1, 
2007. Counsel ,i;l~c:j that if t k : ~  atljudica:l;.p oyficer was y c - ' t  ! ~ l d ~ ' d  from making a decision with 
regard to the pc:trtioncr"s nbili,~. to pay the i,r-i,ltm.xi wage. ~t 4ias becaust: the officer chose not to 
issue a request ,hl :rddet,dnaL c\ IGS>[IC:: '1, t i  s h i c ~  Ir 1% 1'5 ;&i Ti mary prLictlce. Counsel states that 
the petitioner h , ~ ;  t)ec:l '+~tti:i~~g ~,ii s tnc acij atlic ,ln 01 ih.. I ,  ,tairt p t i  tton for seven years, and, 
referling lo the r>eI i t  li~m~:r's I+~.dc.r~l !ncc,r;~,, , -; i<:tijt : s )or : 1 ' ' ;,nd ?OC ;, scbrr~ittcd on appeal, is 
capable c ~ ' p a > ~ ~ l r ~  is ~i'<e~t::i ~ v ~ r ~ , c .  

The XAO notes ika: I. :,(, IS ;,it1 LL 11 sh:jdLci ~- l - t .~ : )  , C L I ~  o:~t F , i - l ,  L S ~  for Evic!crrce any filing that lacks 
initial requiretl evltit:~~ct<, suck ..:; I ;  the cs,.;, i i i  ;!I instmt ;;t t o i l .  A pctlfioner must establish the 

. . elements for th., appl., i dl <,t , je pcl~tion at I o I i:)rt30ver. ti e AAO is nat required to 
consider eviden~c tLat ~ ( ~ ~ i c i  c11 cllould h s ~ c  i>:,~i~ provided >,:I ler. 'The falurc to submit requested 
evidence that prccllrdcb a matella1 11nc o f ' ~ r  , , ixl!  ; shall ht ~ ~ r ~ . . ~  ~ t l s  tor dt~yin;? the petition. See 8 
C.F.R. 3 103.2 l) j(l-:). 

The petitioner :nu.$[ L\,IC, siish tha: i l r  job offer t  ti,^ be~x:iic:~i:.~ i , ;i ;;a!istic me. Hccause the filing of 
an ETA 750 la t~or  ~t:r.li I cdtitlu[ ~:)+jicatitiorl r;~t8bjishes a prior tv clate for any immigrant petition later 
based on the ETA 750. the petiticmr r~lust ~'sti~l)!i~~h that the job o j  11:s was realistic as of the priority date 
and that the olfcl iuo,~nried rl;ai~:~t~c lot I::,~. dcvr lt~e:ctlk . tLntri the kr~~~~:ficiarq gjbtains lawhl 
permanent residun:.~. 'I'he pct~i; 11-el's ;!blllry ic 1 liii. 131 r , I  I ei: vvaq I , ,  L L ~ ~  esserrtial element in 
evaluating whei!,cr $1 11.k ofkr  IS 1t:alistic. .ic iw;arLi.r. of , ; I (  L:: 13 ali, 16 X&:ai Dec. 142 (Acting Reg. 
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Comm. 1 7  . , . 2 . ) '  112 ~'\~;,!u;kir,~: ;i:-,c~.her a jol:! offer is realistic, USCIS 
,. . 

requires the peti tioncr ti delr!o :ll:ti.lte tit~ailci:: : ;.I. SO; ILCE.S sill ; ;lt:: ;yt IC) pay the beneficiary's proffered 
~. 

wages, although tot:;'!ity elk :.ix 3: :rca;nst;\~,,: .:; 11 f;.:c$:.! ii; 111c +ti: i~;);?inp !\u;i~~ess will be considered if 
the evidence \V-~LIKLIVS si.~ch c:~~~i:;,~~.~~:catio~~. ,+ !tv:(rut!!; o,''S::J~!,~ , ;. i.vcu. 12 i&>l [kc .  6 12 (Reg. Comm. 
1967'). 

In determining 1 : ~  pe:it~oner'c nbility to pa! G.mc pl-:)Ffe~ed la; c f+lring a Etiven periotl, USCIS will 
first examine u hc-thes the petlirl rI;er enlp'lo: ril , rkd paid thix o;:leiicl~iry darang that period. If the 
petitioner establ~shes by docim ntal-y t:;ii?(:,),, tlwt i t  ;mplo:,e ! tkt: I-per,ef tc13r~ iit a salary equal to . . 
or greater than the p~c\ifcn>ci iL,I:e, i!i(-3 ~ : ~ ; a ! t : t l i ~  villl 1-v i l l  I : ;  ciered , i: ima / I Z C ~ C  proof of the 
petitioner's a l ~ i l r t ~ r  I j::.i/ it-I, 11 ,  c s ,tg&- I , ,  jilt i r ~ s t ; , ~ ,  c ;L.(:.. chd: i)ci,i:i;ciar~i indicated he had 
worked fi;r t h ~  ) I r .  , I  , i ' 0  . f , d ,I I ! . ~ t  indl(;::/,: that he had worked for 
the petitiun~r c c ~ ~ l - I  ij! t k ~ .  n i \ , + r i  , ,3t:1~3b ,)i t ~ : ,  1 iii: ;i, iiiiL,;. . . 1,; i c ~ t  intlic.:,~ts t h d t  i. had employed 
or paid the beilk I,< i , t r j  v zlfit, ,;til &lg tht. re ,I ,  ,:I, *~~::.;o-l 01 - ,  , rz~~mcly, fic,n; the 2001 priority date 
to 2007. Therefore ~t has to estalilisl~ its ability to pay the entirrk proffered wage of $17,305.60 from 
the 2901 priority diitc and tt11o1  kt tax year- 3 0 7  

If the petitioner dues LIOL  tat)^^^,; that it em;:'( c i , h t l  2nd p a d  thx ba.lefic~ai~~ an 3imount at least equal 
to the pn)ffercct aile d~iliilg tll:rt pel-icd, i sl'l4, ;, i!i -,txt . \:<> ,.m;nc tlir: n , 1nc:me figure reflected 
on the petitione; s a A ~ a i  ini,rxile tax E ~ : ~ I L ; ,  v~ i i h t :~~?  i O i l s t \ . ' r  ;atlot1 ,I dcpt-eciatinn or other 
expenses. Rivri ,L;+r, ,.I ,! t f ) l l l ; t v ,  ,A I' v izJay, i :,c, S j ' k  Y.3n 1 I ' Cir. ; 110'3). FteliS?ilce on federal 
income tar retu-i\ : .;:, -1 *: :;I. i i l  al~:ten!:~:i~r,a , I  ,: I:I,) c: ',, 1h.i ,:;I 12 pav  ! ir: proffered wage is well 
establishetl b~7 ;c: iic a1 ~H-LI'CC .. I ? I L ~ ~ I  , G >  s l \ ~ t z :  ; 41Id L ,  , 5'(11 (1, t 3 2  F. S q p .  1049, 1054 
(S.D.N.Y. 1936) ( <  l : i ;+; J ~ , ~ g ~ i l , f ; ~ l  HboLib - '(,wo ' 7 ,  L , Z ( I  , kLhr,nari, ' i36 F.2d 1305 (9th Cir. 
1984)); see also (_hi-Fcvg Ciw,,,, 1,  7'hor.ll/),,t<rl;. 7 19 t:. Supy. :;:j6! (h1.D. I'exas 1989); K.C.P. Food 
Co., Inc. I). Saltcf, 023 I-'. Supp I t,XO (S.13 ?J k ' .  3 9P5); libcdl~ I1rtlrncr, 539 F. Supp. 647 (N.D. Ill. 
1982), qfd, 70-j S.%d 571 (7L1 Oir. 19h3). Rei~ance on the p,litiones's g;ms sales and profits and 
wage expense is ~nlsprated. 31iL~wing tha' il c -);litio:?;:r ', LII-CI.;; sales u ~ t i  profits exceeded the 
proffered wage is , ;:,uflicient. Sin~ila-!y c I ~ a : ~ i  tildl t i l t .  ;)\' iti, m r  prl. ib,ises in  excess of the 
proffered wagt is IKLSL:;'I (; ~ 1 1 ~ .  

In K C  Food : o . , 2 .  1 : - , 1 t .  1 .q;,i Iitiii ilia1 tEi6 Immigration and 
Natmalizhtio~i F L ~ L I L C .  I ) ~ J , ~ ~ '  I. ; ( IS, l i ? : ~  ~ ) T \ I !  . i t ; :  r ~ l ~ e i t  oil .; t: p,tiiac~~?;r's ilet jn-ome figure, as 
stated on the j 7 i i l  ic,n~l s ~oi,j*oi~,tc inccl~ic i x  ~~iukns, rair,el :i.m~r, the pciitioaer'b gross income. 
The court specif;,ccil;v i-ejectr:d tlw argun~~iil t i jar  the Service sl: >.,[la have considerec? income before 
expenses were p : ~ , ;  rather li?an rlcl ~ncotli z. 

With respect to ciLplc, l,t,~)l?, rlr, i:, ) a r t  in k t  1 c i  , +r_c71 i)o:rLrts n .CL. 

The Akl ,  rl=c;~;r,~/ecl ~ h z i  d depreci:iA~o:* aej~ci ion is ; r  s:\sternatio: dlocation of 
thc cosl o f  3 i84;~l;ihle ;on:;-tern~ a~:-c:l ~r ld docs rot *t7>tcsent a specrj?c cash 
expendit~i:e t d ~ , , )  lg t!ii.; 1 :  lr cidi:~"c+.i , J ~ I  ,CL)JIO ,$, t , I  ,.AG ~ad~(;&teJ [hat the 
aliocatict, I,!' tE ( *  ~Icpt tb:i , )n , )f  r l  3 .;TI J~:;( t 1'; i l r i  .: ~~):i3;1~1 ~ IL?  t over -he 
)/Cars Oi ~ : c ~ ~ ~ c c I I ~ T J ! ~ , ~  lr ,c)  a :i\? uc.:rz-idiAl,i ~j t t l ~  ijdt~ti(;ll::i's choicr of 



accountil?g and dcprec,ldlion ~ l ~ c r h ~ i ~ ~ .  hontikielesb, [be /'14CI explained that 
depreciation repleserlts a i actual r,?,)st oi' doing bus~n~:vs, wh!ch could represent 
either the tlirriinuticln i:2 ~iirluc of bui!(!+ngs and equip~n 1; or the a;cumulation of 
funds neccssas?, 1 o rqll at:? perishabl t: \:cj JI ijment and l--rii?dl-~gc. Accordingly, the 
AAO slrc:ssed that cTrcn though al l~i~mt;  tleductcct for depreuation do not 
represen: currcl-11 iise I ,  211~,h, neithe; 11  ( I  it rcnresv~t : mounts availab!e to psy 
wages. 

We find il;:lf tril. 110 11s~; a rd~i:)z~:t! i)ipla~l;ltioli 5., :t:: I ) ~ l i ~ y  of not adcling 
depreciatlc ii b : g r . l <  1 o t]c3i W C O I ~ ~ C  1\J,llilci!,, !h.j t the ; I I ~ ( I Y ~ ~ I +  s p c ~ t  cu-i  a long term 
tangiblc 1 ; s ~ :  is a ':c',iIq ,.$, jlcnsc 

River Strcct Doitu:,, at ! f 6. "j I,';I^'IS] a112 j diirt  ial pr ec~derrt .~~puor:  the usc of tax returns and the 
net incornefigl~rcs in  dt.teminii;g petitioner's ,i,iiity tu pay. , '  ,iKtLit7s' a;gull'ient that these figures 
should be rev is^:^ by the cour: by xdding bacl,. il~:lr~ccratlon is ~ r ~ ~ h t s ~ i  silpl,ur-t.'' Chi-Fcng Chang at 
537 (emphasis adckti) 

Contrary to coun~el'.; asscrt~on dn appeal, tr:t t.@~ar(! h e s  I I C ~  ctlntain ekidence of rlie petitioner's 
ability to pay tilcy- ;o~?':Tc~ k4aj.c as of the . ; j d  1 griclnty cla::~ tli~ougl; t;u. year 2007. The record 
indicates that iil  LL,U .\,dfs ,JI' - :nd 2(1'!:', t i l t  i;ctiaon?r L\; : s:~tctur(.d as ~l sole proprietor, a 
business in W J I I C , ~  one !)erscl,c obr, sates thi: I;t~blne:ss r r i  his or ixr pcrsoixi! capacity. Black's Law 
Dictionary 1398 (71"nd. 1999). Unlikc a c:orporation, a soit plc~prietorship does not exist as an 
entity apart frol;i the ii?Ji~idii;il C )  ++ rier. SCC 1 I:, .> of GziZ;tc:! I . ,  ( 5 t f i Z ~ ' r ' i  G-IYIUP, 19 I&N Dec. 248, 
250 (Comm. 11)8-l). i ~lerciilre tllc soic: p~-o3,,,t.~l)r's acijustl4.d ,g ask, inccint:, assets and personal 
liabilities are also con~,;tlt~rcd ds \,art oftL b ~ c  1133 p, r7s abilitv t L a  31i1j . h 1 ! ~  pl-opriet~rs report income 
and expenses 11 c.; (I their businc:.\es on their i i c  iclual (Fctnn lO.20) 'deral tax return each year. 
The business-related Irlcome x r c i  expense:; nrr ?ported \>n 3c;hc lit: C' and are c~rried forward to the 
first page of tht: t,,x rc;w 1 1 ;  i t  ; L s o  i t  <,ail cat C i  tl:t ir existing business 
expenses as weli :IS p,~: ,he ; f t  riii::-ed \I ~i*  % ' ~ i ,  ot 1;1cis atq~,:.tcd gloss inlcomr.; or other available 
funds. In addition, s,)lt: p~ ;,p, ict! brs must s!iov, i1;nt lhcq C ~ L I  b 11r; , I x i - i  s c ~  ves ai~d their dependents. 
Ubeda 1). i'cdn~c;. '7:~) b bupp, ( I -+ ' , '  (N D. 111. 1(!:2). u,V 'd* 70-3 k ,hi 5 i ( ? ' I 1  Cir. 1983). 

. . 
In Ubeda, 539 1;. S u p p  at 650, rile coul.r (:o~lcrt~lcci that i f  w ~ ~ :  ~-~,p<,ly irrllikeiy that a petitioning 
entity structured i h  a sol ,: ~rr.oy;ritic)nship C C ' L ~ ~ :  s I W J ~ ~ O I  i hiiilst'i $ .  ~ i : ,  spouse a i d  five tlependents on a 
gross iilconle 01 ji~ghtl> morc lflnrl $20.600 ~ \ ~ i ; t . i ~  the bcnziii.iz 5 ; ~zropdbec' salary was $6,000 or 
approximately Ili,r ly pcrccnt (- : 5 ' ' ~ )  of tl.6 pctlt I \ ~ ? ~ ' T ' S  gross 111u-t ~!llt:.  

In the instant c,nsc, tk~c .,..lie pi.d,,n,;tol- supp 1; # -  I L I . ' ~  iniiividilai: i'he ~)~~pxic:tor's tax lcturns reflect 
the following ~ i i ~ ~ ~ s i r r z t i ~ ~ r ~  lor :I . f; l l o w ~ l ~ g  : "1: -. 

2 20U7 
Proprietor's adjusted grcIs,\ I t r  .o, (Fornl 104l,,  iirc i ) $2413 1 b $361,238 

The AAC) notec tllai tikc 3eti~rl;nc:l- has not s u t ~  ttcd ,iny! Lir, i:r c~ ldenl;:; ol' its ite1,iized monthly 
expenditures u.;ftl  hi,:^, to tC.tilrv,).,h thi: PCIIL,>II,:~ s abilil) t:) :.i..,t3ir h,nl.,eliand his spodse, and to 



also pay the prciffer:d wlqe. I Polwt:ver, notini.r tila: the peiitic*il ;.'> adjdstccl gross income is intended 
to support only :l.le petitioner and his spousc:, in both tax yesrL- tl;a. sole woprietor's adjusted gross 
income is sufficient to cover the proffered wdge oS SI 7305.60. 

However, the petitioner I-ias n,.> c~bm~tted i:s fkdzral lax rq:tut.n: for the 2001 priority year or for 
years 2002 to 21J05. The~efore the petitioner c a n ~ o t  e\tsblis!, it:. ability to pay [he proffered wage in 

\ these years based o n  it:; dd~u:,tci: gr jss incomi'. 1'1 c il /iO nciics th:: ~irlce the director did not issue an 
RFE with regard ic.i the ~.dbmt\sion of additiouai (l,>cuinentation \( iil-L regard to the petitioner's ability to 
pay the profferccl \,,age :he i7ct tio-:er could Ila i. r,u')ini?tcd a.1 i l ~ ~ e n t  cvidencc on appeal, including 
the petitioner's Ic&,;~l mcorue t,ix :i:turns f i ~  21 10 r ille pi.mriejt !; LI. an11 fol "ax years 2002 to 2005, but 
chose not to do ,$:. 

Counsel's assei3iiii.r~ on apper*, ca,mot be cl)i~t.,i~detl ro outwe ut, the fact that the record contains no 
financial docunrentation to e>t;tl,lish that thc p: ;tioncr coujij PA) fht: proffered wage from the day 
the Form ETA '750 \\ir,., at c ~ p t c ~ i  i'.)r plocessii~.. b y  tile LWI, ant ' ~ i ~ r o u g : ~  ?a  lr year 2005. 

. . 
USCIS may con\i\,:r i ~ a :  c~v,.i,;I. & r r  isnitucie a;' ;I- ; iiei;g ,ol ic~ ., t r t : i ~ i ~ e ~ ;  a:t~,~itics in its determination 
of the petitioner's ability t i ?  ?,I-L~ the profi:rt,i ,~,2;e. S<,cr ,' f i  f J r  r , /  S o ~ ' : ' ~ ~ a v v ~ ,  12 T&N Dec. 612 
(BIA 1067). -: 11%. petl,,on~ iir ,,!'iiy in So, , ; , L ; * : L  h c l  SL, , - !~l;s~riehs for over 11 years and 
routinely earnell a k,;oa,., a i i n , ~ d l  ItLome of' ;L~IL\L; :  :\10(,,000. tthc licilr in wh~ch the petition 
was filed in thai case, the pct~t~niker changc;sl bcisiness Ivcdilor s ; ~ n d  paid rent on both the old and 
new locations fix five months '3'7iere were large moving cost. clrlcl aiso 3 period of time when the 
petitioner was L  able to do , c-1,i:lar busifit. ,. I ! l r  R1:gio 7 i  ( '~innlissioner determined that the 
petitioner's prok,pbltb till- a re<,,.,~;~~ttioir of suet-...,, >? ul l;usina:ss c . ,ci,lticrn; ere well cstablished. The 
petitioner was ; tBslr~on dcslgn, r &hose \vol-k i l : t l  oca:,; tcal*;ri: i In Z;'vw a d  Lgok magazines. Her 
clients included hliss IJl~~versc. rnovie actresv s, ;,ild so(.-iety ~~)atrons.  Tfic petitioner's clients had - .  been included i l l  tlla: list .; <)f ,!;L i's.i'ji-dle~~>e(j ( ;,iltorili 1 wcu i~:li, he I-;*LU ,oncr iectured on fashion 
desibq at Jesigri 3n:l ,>:. riiou ~ , , & a ~ ~ ~ s  tklc:ughc :! !!I(' UnbtL:c S;c, .<, 211d at c~~iiege,; and universities in 
California. 1 ' h . b  ,Cegisilai C '[~nl~,~:ssior,~;r's ,,s-,t . I l~lr~atlor; i l l  .. ,. :yr. \  I ,r ,L as basea in part on the 
petitioner's sou!:(! ? l ~ s i ~ ~ e s s  :cputL~;ori mi1 oka  ;t;liic:lng rcpur it I !  ;> a cduturiere. 11s in Sonegawa, 
USCIS Inay. at tis d,~crr:i~on, c,,)nsrder evide~lc~ I i::,:vailt to i J r l  . ,*:t,fi~rui ' s z  ,laancia1 ability that falls 
outside of a peLltnorier's ;In -r:c:oInl: ant1 nei ci,: :il, ;is;et~,. i : , . ' ~ h  m,ly cci:~sidcr such fdctors as the 
number of yeals :?I,: pr tit,orc ; + ~ , s  beer1 (;o, 2 2  tttisinc.;~, ?:&% i:.;ta~ilSlieL' ;-iistoi~cal growth of the 
petitioner's bu: ,~~~css .  iilc- o b  , I.,{ i nulnbcs o t :o* ,~l [  )) eeh, .:I, OCCUJ I c n c ~  of any urlcharacteristic 
business expei-,dl~u~ c:, :), l(i3. i6. the p~1,t.c 1;::' ; ; q , , ~ ~ a ; ~ : , .  s, i ; ; ~ ~ r r  i , industry, whether the 
beneficiary is replac;nj; :I I;)r,r.,.:- ernploqc:e : $ -  ai, O M ~ : , O L ~ ~ I C C I  ,t~rvice, o, any other evidence that 
USCIS dcerns rc:l{-+~'~i~ii r r !  ihc ;IC;:: \ )I~cI.  3 ili)lit v 10 tciy 111.. ;~~"rt:l-e$ v~;rgL';. 

-- - - - - -- 

The AAO notes that it ihe petitit?ner pursucsl thl: Inarier an). ii i-rl~er. or f i i e  a new 1-140 petition it 
should submit all releila i ~ r  tax .el IJ* ns and an I ra:r L J  ~ e d  11st of s {ltl-tly cxpentlitures such as mortgage 
payments, food.. utilities, car p.iy~nents, clotll~il!!. z i ~ d  s:mrlar t-'> I-cnszs 
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In the instant ca:;e. the (,illy ~ a f ;  \ i i  ation w:tl; ii-i, to the 1 )  i i l  ),ier':: b~jsiness operations is found 
on the 1-140 pc.k~ti.;n, 21itl 011 is tivo federal i a x  i.>tut-r,s. l'tv 1 140 petition i~dicates the petitioner 
was establishetl In 197 i lvhici; I i significant ; inr- th  of t7u:tirr : % acti ~/11j I'he petition also lists the 
petitioner's CU~TLI~L nutllttcr of ~iorker:;, and co, wrtt 1a:vcl O-' ailnua! in~rtme. The two federal 
tax returns indlc.;t!i:s 0 1  I thl: ~c~~-iz~l 'ranyinp Sch,: 11~'tts C' i l - c l t  1 1  c r)~)i : t io~~er 13aid wages of $660,797 in 
2006 and $659,iCrO in 2i107, \\/!:lib are srg,l iic:nt w,-igez ili. ic to tile clail~ied twenty workers. 
However, as stated ptex~iously+ I \  k: record is - ~t 4sli.a- as !o " , .;c 3e ~i-:~priztor's monthly or yearly 
expenses, and the ~r =,oI,/ is , l l ;v~lid of' any f~ r  111t;r C V ~ J ~ ~ : ~ I C ~ ~  >.I, rsirarci .- to the petitioner's ability to 
pay the proffered w~g:  111 t.1.i ye,:rs 2001 to ; 11 f. ?',i s 1 1 1 i  z s r  l o ' ~ ~ ~  icf~)l~netio-i is tlot sufficient to 
establish the t ~ t ~ l i t ~ r  oi the jx:tii: wr's clrc L I ~ ~ , \ ~ ~ ~ s I C I : ?  ' C ~ I ! ;  6 \ tx1 ~t:iwdl;ri~lg the totality of the 
petitioner'; circ~l;~s".an~,,.,;, 11 ~ . . : t i . ~ i $ i t  h,, ~o~iclt:d;~, that. L ; ;  ,: ,2,,,a iu, ::.;iablishect that it had the 
continuing ablli,;i : 4 )  ps;, the i;ioi'!,l.cd ~ g c .  

Beyond the dec;: ior, \,f !:A di! 1:z.tl i l ,  the petit ioi~er Isas riot f 1 I shed 1 iettcr d f  verification of prior 
work experieix.., !io!~l ~i;!!cr % tl~:: two e~-r~pl . .$j~~: ,~ listc\l ( b~ L ~ r n  E';A 'j5U B. An application or 
petition that f'aiis 10 s:)ln?i\/ W ! I , I  illr 1~~chn~<,11 sccriljren~i. its ;ILe law in,.), be denied by the AAO 
even if the Sen ic.2 ('CIV:CX Joe-, i~,)t 1~1.~tlti tj: rll (ti' ,hc :q~!i:-nc,~: : a t  ;ex:l\i~l i:, tha: 7nitia': decision. See 
Spenccr- Er;tcq?, ~ 3 c > ~ \  ,'J:, \ j .  t '  (,' S t ~ l ~ c > ~  2!<) ,! 1:. SU,~>~>.  3 1  1 7 ,  !&3 (1i.U. Gal. ZOOl), afd. 345 
F.3d 683 (9th CII .'':(j 2 *, sc, c : r  'lo;, 1'. liv',S, 2 ' " ;  ".?ti 9') 7, 1 1 2  . I '  (.\+ C ir. i989)(noting that the 
AAO revic\vs t l i ; ~ :  :a):, ii a 3 6  ,:c I. L ! ' ; l s i* ; )  

The regulatiorr a: d C. F.G., $ DJ.2 .:'; ; (3) ,sri,.vrtle:;; 

;I:, ) C;c ns,;cil. ;-Bi;j/  rzquire~niir: ,:. P;'  train;.;^^; or r:%;pL::i-ier;i:e Fir ~1:ijle.d workers, 
p;;!LC'c::>.i;,:,GLS. or iiil,cr v.+c)rxcx--r:i ~r:u~C LF., s:c:;i:pc.;:-i ,.(: E:,y Iette,:; frara tt-a.r.ers or 

, ' i i ) I t . ~ ~ c : ;  .: .+ ~i ! ; ;  i.lg tri.: ria;rie, ad&-c.:rss. ki-:- ntI,: o j  . !,c irainer GS i:mploye-:, and a 
. , 

c:uscri ~?tii-'n oi'th+: 1.1 sinirlg rcc:ei7, !;:i:i bJ - tk..: ~xi,crid,.i .,t! ;:.i'tllc d11;:1;.. 

The record conta i i~ i  no  Iet:e~ \ : .~ i t ic~t tk~r~ tc I ~ ~ t x b i i s i ,  the JL oiler's :ccrursitt: three years of prior 
work expcrienc.:. 'I 171s is :GI : i,J,: ,(,i:;il w L > i j r i  tor cic,n~al elf th:* t...lazt pet~tlcn. 

The petition L V L : ~  k)!; ~c'II,~:J L i r  h e  abovc: stalctl I ;n:,ons, with ,; :!j constdel-ed as an independent and 
alternative basis lor clei~. ~ l .  11 w'ia p~ tition F I T  ( ~cL~aling:;, t?li ~ilrlken of -jrsoving eligibility for the 
benefit sought rei;lains . il!llel) 4 . ~ q h i l  t!ic f ~ e : r ~ , ~ : ~  V. S c c ~ ~ c ~ n  2 r ~  I ca: ;he AL . 8 L, S.6 .  6 1361. Here, 
that burden has a \ \ l ,  r,~. I; ,;~:t. 

4 On the ETP, 1 nv;n '30-13 itif  bencEci;~ .q rr,Jic;li:tl he ,Jl-l.cd for Otto's Dry Cleaners and 
. . Laundry fiom ~ l l b i  1 1  I t,. I ~!:'/5 ko i ;ptcmbcr I .. 19.>r,, n n d  ~ b r  11 i t :  pcr~tlotlt'l fi-om January 20, 1989 to 

February 20, 1994. /It Itcni 14. oi i l ~ e  E I ,4 ) j o ~ - r ~ i  7:>u-B, 1 1  st:itib r h ~ t  )er~t,i from previous employer 
'3  ' "Otto's Dry CIt~;ir:.rs Ki r,rlux~lf~ 1s attached 1 1 9  ttic docurneni 17111 tht: re~, rd  (toes not contain any 

such lettcr. 
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