U.S. Departreent of Homeland Security
S. Citizenship and Immigration Services

) sleted 1O > {itizenship and, 4
 qoniifying, data delerzd D i oM 20
AN R A Tt . glon, M e

ATEVELL DIT9) T e
prb S »’Jf‘&& i.l L v aﬁ’)

invasion of pets

U.5. Citizenship
and Immigration
Services

SEP 162009
FILE: _ O'tfice: NEBRASKA SERV.CH CENTER Date:

LIN 07 259 50753

IN RE: Petitionei:
Beneficiary:

PETITION:  Iramigran Petition {or Alien Worker as an Other, Unskitled Worker pursuant to section 203(b)(3)
of the Immigration and Nationaiity Act, 8 U.S.C. § 1133(bY¥3)

ON BEHALF OF PETTVIONER:
SELF-REPRESENTED
INSTRUCTIONE":

This is the decision of the Administrative Appeals Office in your case. All docaments have been returned to
the office that originally decided your case. Any further inquiry musi be made to that office.

If you believe the law was inappropriately applied or you have aldy ional information that you wish to have
considered, you mav file a motion o reconsider or = motion to 1oy, Please refer to 8 C.F.R. § 103.5 for
the specific requirements. All motions nust be submitted to the oftice that originally decided your case by
filing a Form 1-290B. Notice of Appcal or Motion, with a fee ¢f $3%5. Any motion must be filed within 30
days of the decision that the motion secks to reconsider, as required by & C.F.R. § 103.5(a)(1)(1).

/)

John F. Grissom
Acting Chief, Administrative Appeals Office

www.uscis.gov



Page 2

DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center,
and is now before the Administrative Appeals Office (AA) on appeal. The appeal will be
dismissed.

The petitioner is a dry cleaner. It seeks to employ the beneficiarv permanently in the United States as
a precision dyer and fur and leather cleaner. As required by statute, the petition is accompanied by a
Form ETA 750. Application for Alien Employment Certification, approved by the United States
Department of Labor (DOL). The director determined that the Form ETA 750 submitted by the
petitioner indicated the petitioner required three years of prior work experience, and did not support
an unskilled or other worker classification as stipulated by the petitioner’s 1-140 petition. The
director also determined that the petitioner had not submitted roquired initial evidence described at 8
C.F.R. § 204.5(2)(2) to establisii it had the continuing abiiity to pay the beneficiary the proffered
wage beginning on the priority daie of the visa petition. The director denied the petition.

The petitioner is self-represented. The record contains a Forin (G-2&, Notice of Entry of Appearance
as Attorney or Representative, signed by the beneficiary on January 5, 2007, There 1s no Form G-28
in the record signed by the petitioner. On appeal. _\ identified on the G-28,
submits the appeal but does not submit & Form G-28, signed by both hirm and the petitioner. The
regulation at 8 C.F.R. § 103.3(a)(1)(iii) states, in portinent part: “(B) Mcaning of affected party. For
purposes of this section and sections 163.4 and 102.5 of this nect, affected party (in addition to the
Service) means tic person or entity with legai standing i a rroceeding. It does not include the
beneficiary of a visa petition.” Tae regulation al 8 C.F R, § 102 5(a)2)(v) states:

Improperly filed appeal -- (A) Appeal filed by person or eniity not entitled to file it -- (1)
Rejection without refund of filing fee. An appeal filcd by a person or entity not entitled to file
it must be rejected as improperly filed. In such a case, any filing ice the Service has accepted
will not be refunced.

Therefore, the appeal has not been property filed, and can be rejected.

As set forth in the director’s October 16, 2008 denial, the two issues in this case are whether the
petitioner’s classiticatioa of the instant petition &s unsilleo, other worker on the 1-140 petition was
sufficient grounds for denying the petition, and whether the petitioner has the ability to pay the
proffered wage as of the priority date and condneing until the heneticiary obtains lawtful permanent
residence.

Section 203(b)(G)(AXi) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(AX1), prowvades tor the granting of preference classification to qualified immigrants
who are capable, at the time oi petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience}, not of a temporary nature, for
which qualified workers are not available in the United States. Gection 20%(b)(3)(A)(iii) of the Act,
8 U.S.C. § 1133(0)3)A)ii). provides for the graniing of preference classification to qualified
immigrants who are capable, at the time of petitioning for classitication under this paragraph, of
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performing unskilled labor, not of a temporary or seasonal nature, for which qualified workers are
not available in the United States.

The regulation at 8 C.F.R. § 204.5(1)(3) also provides
(11) Other documentaticon--

(D) Other Worker. If the petitioner i for an unskiiled {other} worker, it must be
accompanied by evidence that the alien meets azny educational, training and
experience, and cther requirements of the labor coriification.

The AAO maintains plenary power to review each appeal ¢n a de novo basis. 5 U.S.C. § 557(b)
("On appeal from or review of the initial decision, the agency bas all the powers which it would have
in making the initial decision except as it may Himit the issues ¢z notice or by rule."); see also, Janka
v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. :1991). The AAO’s de novo authority
has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d
Cir. 1989). The AAO considers all pertinent evidence in ithe record, including new evidence
properly submitied upon appect | On appeal, counsel submizs opics o7 the petitioner’s Forms 1040
for tax years 2006 and 2007, with accompanying schedules. Counsel elso submite the following:

e A copy of USCIS correspondence dated August 9, 20038 that refers to the petitioner’s
attempt 0 correct 4 typographical error on the instant vetiion;

e A copy ol'the first page of a letter dated Aoril 24, 20 s {rom coansel’s office requesting a
change in the classitication of the instant potition;

e A copy of the April 36, 2008 Minutes from an AILA/MNebraska Service Liaison Meeting,
posted by AILA on its website on October &, 2008;

e A copyct an AILA document with & series of questions and answers identitied posted by
AlILA InfoNET Doc. 08110767 and postcd November 20038: and

e A copy of an interoffice memorandum dated June 1. 2077 trom Denald Neufeld, USCIS
Acting Associate Director.”

On appeal, counsel asserts thar the petitioner made a tvpograpaical error on the [-140 petition, and
that the petitioner 1ntended to file the petiton under item . professional or a skilled worker.
Counsel describes the petitioner’s attempts o correct the eror beginning in January 2008, and

The submissicn of additioral cvidence on ¢ppeal is alicw.od by the instructions to the Form I-

290B, which arc tacoroorated inio the regalativys by the requlation at 8 C.F.R. § 103.2(a)(1). The
record in the instant case provides no reas i to preclude corstderation of any of the documents
newly submitted o appeal. See Matter of Soriaro, 19 1&N Dec 764 (BIA 198%).

2 Memorandum from Denald Neuteld, Acting Associate Director, Domest: ¢ Operations, Removal of
the Standardized Keguest for Evidence Processing Timiegyome Final Rule, 8 CFR 103.2(b),
Significant Revision to Adjudicator's Field Voanua! ¢AFMy Cooprers 10.5 (4), (b): New Appendix
10-9 (AFM Updaote ADCO7-G5), A 7001, 70712, AFM Update ADO7-05. June 1, 2007.
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references minutes from an April 3C, 2008 AILA/Nebraska service Center Liaison Meeting that
posed questions, in part. te correciing an 1-140 petition that was siled i the wrong category.

On appeal. the petitioner refers to AAO memorandums and to ‘ninutes ot an AILA/Nebraska Service
Center Liaison Mecting as supporting the issuance of an RiFE 1o the instant petitioner prior to the
denial of the instent petition, and as guidance tor aillowing ke correction: of information submitted
on petitions. As such, counsel’s reference does not constitute evidentiary documentation of this
issue, or provide any regulatory or statutory guidance tor when USCIS should accept requests for
correcting errors in sthmitted petitions. If a Service Center had implemented such a policy with
regard to corrections on submitied petitions. the AAO 1s vt ebligated to follow the guidance
outlined in pciicy memos, ov parte corresponderce and/ce other unpublished non-precedent
decisions. It is notec that prvate dizcussions and corresoondesce solicited to obtain advice from USCIS
are not binding on the AAO or other USCIS adjudicators anc di aot have the force ot law. Matter of
Lzummi, 22 1&N 189, 196-197 (Comm. 1968); sec also, Maivirandum from Thomas Cook, Acting
Associate Comiissioner, Oftice of Programs, LS homigraticn 5 Mataralization Service, Significance
of Letters Drafied By ihe Office of Adjudicaiions (December 7. 2000). Nornwe of the materials cited by
the petitioner is binding prececent.

The AAO also notes that the petitioner did not indicaie anywhere oise in the record what classification it
sought for the .nstant vetition. The record contains 1o cover etter beyoad the one submitted by
counsel’s paralegar thet lists maierials submitted to the USCIS vor adjudication. Further, there is no
provision 1n sta.ut: of regulation thar compels USCIS to reanjud. cate a pention under a different visa
classification in response (0 a petitioner’s request to changs it once the docision has been rendered.
A petitioner may not rake material changes to a pediion i: oo efiort to make a deficient petition
conform to USUILS requivemaents  See Maiter of Jzammi, ~7 XM Dec. 169, 176 {Assoc. Comm.
1988). In this matter. e aprrepriate romedy would be w e another peition with the proper fee
and required cocumoeniution. The AAO affims the direcor's decision with regard to the
classification ot the petition, and notes that ithe petition couid also have been rejected at the time of
submission based 04 the tacomypativility of the {- 140 petition chinsification with the work experience
requirements lisicd on the certifice ETA Fori 70,

With regard to cie petitiono s ability to pay the vrolfered wage, the regalation at 8§ C.F.R.
§ 204.5(g)(2) states :n pertinent part:

Ability o prospeciive cmmployer 1o pav wage.  Anv seition fiied by or for an
employmaeri-bagsed imovigrant which roguires an olist of empioyment tmust be
accompan:ed by evidenee that the prospactive United S ates employer has the ability
to pay thc proftered wage. The petitioner must demensitate this ability at the time the
priority date s establiched and continuing until the beneficiary obtains lawful
permarient residance. Evidence of thes ability shall be ¢ither in the form of copies of
anaual reports, tederal tax veiurns, or cudited financiel staiements.

The petitioner must danonsirate Sie continuing ahility to pay the proffered wage beginning on the
priority date, which is the date the Form ETA 750, Applicatior jor Alien Employment Certification,
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was accepted for processing by any office withir the emplovinent system of the DOL. See 8 C.F.R.
§ 204.5(d). The petitioner must also demonstrate that, on the ’wiurity daie, the beneticiary had the
qualifications stated on its Form ETA 750, Application for Alien nﬁloymem Certification, as certified
by the DOL and submitied with the instant petiion. Matier of ,-f%’mgs Tea House, 16 1&N Dec. 158
(Act. Reg. Comm. 1977).

Here, the Form ETA 750 was accepted on Aptit 20, 2001, The srotfered wage as stated on the Form
ETA 750 is $8.32 per hour (817.305.60 per vear). The Fon ETA 730 states that the position
requires three yezrs of work expc'rience in the proffered positioni or in the related field of “spot
remover, silks, linens, cashimire [sic], woolen delicate & fine naerials)

The record coniains the petitionier’'s owned's  ¢ims 1040, v ot accompanying Schedules C for tax
i Y

years 2006 and 2007 that indicate the peutiones iv a so¢ proprietor in these two years. The

petitioner’s bus.nicss structure for the year: 2001 to 2005 1« wrkrnown, as the record contains no

federal tax return information tor these vears.

On the petition. the petitioner claimed o h 2 been estabiisheg in 1971, to have a gross annual
income of over $1,000,000, and o current!y emplov 2(3 workers, (n the Form ETA 750B, signed by
the beneficiary orn April 16, ‘Z’) 01, the bend s ‘1) cla.med o ave worked for the petitioner from
January 20, 198¢ 1o Febonary 26, 1994

On appeal counsel asserts that the director feilzd 1o issuc a Feguest for Evidence in compliance with
the guidelines of the Adjudicator’s Field Manual, Chapieo 0.5 Revisions, and references an
interoffice memcrandumn from USCIS Acting Associate Divestor Donala Neufeld dated June 1,
2007. Counsel siaies that if the adjudicating officer was preciuded from making a decision Wlth
regard to the petitioner’s ability to pay the proffered wage. it was because the officer chose not to
issue a request o1 additional evidence, as hies been USCIS customary practice. Counsel states that
the petitioner has becn waiting fcr the adwdw avon o1 the istant pctitmn for seven years, and,
referring 1o the petinionar’s Foderal Income Tex Retuens ior 2004 and 2007, submitted on appeal, is
capable cl paying e proflered wage.

The AAO notes thai UsCIS can and should deay witout a Rooest tor Evidence any filing that lacks
initial required evidence, suck as i5 the case wi i instant ootiion. A petitioner must establish the
elements for the approval of e petition at ke tuie of filing, WMorcover, the AAO is not required to
consider evidence hat could or should have been provided caier. The failure to submit requested
evidence that prschrdss a matetial line of inguiry shall be provads for denying the petition. See 8
C.F.R.§ 103.2¢byi)

The petitioner must esteblish that its job offer to the beneiiciary is a realistic one. Because the filing of
an ETA 750 labor certif cation application establishes a priority date for any immigrant petition later
based on the ETA 750. the petiticner must establish that the job ofter was realistic as of the priority date
and that the otta rerained realistic for cac vear thercator until the beneficiary obtains lawful
permanent residence. The petitiorer’s ability w pay the proilored wage is an essential element in
evaluating whether a job offer is realistic. Scc daier of Sread Wali, 16 LéeN Dec. 142 (Acting Reg.
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Comm. 1977); see also & CF R, y 204 "?'f"")(/"}. ine wheter a joi offer is realistic, USCIS
requires the petitioner to denro. 1etrate financia! tsourees suficicnt o pay the beneficiary’s proffered
wages, although thie totality of the cireamstane:s wrfocting the veti mr“'m‘f business will be considered if
the evidence warants such conseieration. Seo Maiter of Soneona, 12 J&N Dec. 612 (Reg. Comm.

1967).

In determining the petitioner’s ability to pav the protfered wage during a given period, USCIS will
first examine whether the pet:tioner emploved cnd paid the beneticiary during that period. If the
petitioner establishes by documentary cvid('m:r 1hat it emplove! the beneficiary at a salary equal to
or greater than the proficred wage, the cvi ‘/111 be considered prima facie proof of the
petitioner’s ability w pov the vieiered wage. o the iastan. m:,c:ﬂ the _mﬂ,huarv indicated he had
worked for the petidones prios to the 2001 > and S ot indicate that he had worked for
the petitioner duciing the relevan, pariod ot h,,f,. ha, petivior s o aot indicate that i had employed
or paid the benciiciary wages during the relcvan: nertod of aioe, namely, fron: the 2001 priority date
to 2007. Therefore it has to establish its ability to pay the entire proffered wage of $17,305.60 from
the 2001 priority date and through tax year 2007,

If the petitioner does not establisi that it emploved ana paid the beaeficiary an amount at least equal
to the proffered wage during that pericd, USCHS will vext oxanme the nit income figure reflected
on the petitioner's ‘wderal income tax retuin, without C(nx,;u%:atiou of depreciation or other
expenses. River Stroet Honuts, LT v, Napet wne, 535 F3a 1 (7 Cir. 2009). Feliance on federal
income tax returns ce a bosts {00 determinin:. @ cevitioner’s ab. ity to pa“ tae p“ortcred wage is well
established by iudicial prececon.  Llaios ovsiacran ( vip v Sava, ' F. Supp. 1049, 1054
(S.D.NLY. 1986 (culing Tosgatapn Wooda o Howal, Lie o Fela ’mm 736 F.2d 1305 (9th Cir.
1984)); see also Chi-Ferng Chavig v. Thornbuivzh. 719 P Supp. 532 (N.D. Texas 1989); K.C.P. Food
Co., Inc. v. Save, 623 F. Supp. 1G80 (S.N.Y. 1985y, Ubeda v Palmer, 539 F. Supp. 647 (N.D. Il
1982), aff'd, 705 F.2d 571 (7ta Cir. 1983). Reliance on the poitioner’s gross sales and profits and
wage expense is inusplaced. Showing that b oetitioner's gross sales and profits exceeded the
proffered wage is insufiicient. Similarly. show ny that the petitioner pai. wages in excess of the
proffered wage is insuific ent.

In K.CP. Food <o, in.. v Yave 623 1. af Jod4, the wourt held zhat the Irimigration and
Naturalization Scivice. now LICES, had propoviv rebed on e petitionar’s net income figure, as
stated on the pctitioner’s Corporate inceme ax utumm rather than tac pcutloaer $ gross income.
The court specificaliy rejected the argument that the Service should have considered income before
expenses were paid ratiner than net incoms,

With respect to depreciation, the court in River Streel Donuts 0o e

The AAD recogrized thar a depreciaton deduction is o systematic atlocation of
the cost of a tangible jong-term assef and does rot senresent a specific cash
expendilure duing the vear claimed. Jantbiennore, th A AC wdicated that the
aliocaticy. o1 the depreciarion of a 1o erm asset could B soread out over the
years of concentrated w0 a jow aependiay o the pettioner's choice of
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accounting and depreciation methods. Nenetheless, the AAQ explained that
depreciation represents an actual cost of doing business, which could represent
either the diminution in value of buildings and equipmant or the accumulation of
funds necessary to replace perishable squipment and tutldings. Accordingly. the
AAO stressed that even thou;:h amcunts deducted for depreciation do not
represent current use of cash, neither does it represent crmounts available to pay
wages.

We find that the AAQ has a rationa! explavation for its policy of not adding
depreciaticn back to net mcome. Namely, that the smount spent oa a long term
tangible asset is a "real” cipense.

River Street Donuts at 116. “[USCIS] and judicial precedent support the use of tax returns and the
net income figures in deterining petitioner’s ability to pay. i aintitts” argument that these figures
should be revisecd by the court by adding back depreciation is wiihout support.” Chi-Feng Chang at

537 (emphasis added).

Contrary to counsel’s assertion on appeal, the record does net contain evidence of the petitioner’s
ability to pay the pioftored wage as of thu SO001 prionty daie through tex year 2007. The record
indicates that in wy vears Z0C5 and 2007, the petitioner was structured as a sole proprietor, a
business in whicii one persca oporates the business in his or her personal capacity. Black’s Law
Dictionary 13938 (7th &d. 1999). Unlike a :orporatim a sole proprietorship does not exist as an
entity apart from the individual owner. See Zta/ier o) United iwvestment Group, 19 1&N Dec. 248,
250 (Comm. i984). Tuerefore the soie p%‘u‘;;fcml 's adjusted gross income, assets and personal
liabilities are also considered as part of the petitonar’s ability to pay. Sole proprietors report income
and expenses fioru their businesses on thefr individual (Form 1040) federal tax return each year.
The business-related income and expenses are reported on Schedule C and are carried forward to the
first page of the tax retury. Sole propiictors miust show that the s can cover their existing business
expenses as well as pay the potiered wage cu: of their agjusted gross income or other available
funds. In addition, sole proprictors must show that they can susiiir ‘LilUTiC] ves and their dependents.
Ubeda v. Palmer, 539 ¢ Supp. 647 (N.D.LL 19%2), aff'd. 703 ¥.26 571 (77" Cir. 1983).

In Ubeda, 539 F. oupp at 630, the court conclivded that it was higoly unlikely that a petitioning
entity structured as a solc pmpr. ;turship ceuld support himsels. his spouse and five dependents on a
gross income of stightly more than 820,000 where the beneficia:y’s proposed salary was $6,000 or
approximately thirty percent (570 of the petiticner’s gross income,

In the instant case, the soie progristor suppors two individuais. ‘ihe proprictor’s tax returns reflect
the following miormation for e following vear

2006 2007
Proprietor’s adjusted gross incorae (Form 1040, line 37) §£246.310 $361,238

The AAO notes that the petitioner has not subrtted any furirer evidence of its itemized monthly
expenditures with wiiien to ¢stat.sh the petitiones’s ability to ststain himselt and his spouse, and to
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also pay the profiered wage. However, noting thut the petitions:’s adjusted gross income is intended
to support only the petitioner and his spouse, in both tax years, the sole proprietor’s adjusted gross
income is sufficient to cover the proffered wage of 517.205.6{.

However, the petitioner has not submitted its federal tax returns for the 2001 priority year or for
years 2002 to 2005. T‘mlcfore the petitioner cannot establish its ability to pay the proffered wage in
these years based on its adjustec gross income.” The A AO notes that since the director did not issue an
RFE with regard to the submission of additional documentation with regard to the petitioner’s ability to
pay the proffered wage, the petitioner could have submitted a'l o iinent evidence on appeal, including
the petitioner’s federal income tux ~eturns for 2001, the priority yoar, and for tax years 2002 to 2005, but
chose not to do s,

Counsel’s assertions on appeal caonnot be concluded 1o outwe:izh the fact that the record contains no
financial documentation to establish that the p=itioner could pay the protfered wage from the day
the Form ETA 750 was accepted for processing by the DOL and through tax year 2005,

USCIS may consiaer the oveial. smagnitude of the setioner' s business activities in its determination
of the petitioner’s ability to pay the proffered wege. Sce ierer of Soncgawa, 12 1&N Dec. 612
(BIA 1967). The peticioniag eatity in Sorcsava had been 2 business for over 11 years and
routinely earned a gross annual income of abour $100,000. ::unng the year in which the petition
was filed in that case, the petitioner changed business locations and paid rent on both the old and
new locations for five months. There were large moving costs and aiso a period of time when the
petitioner was vnable to do regular business. The Regionsl Commissioner determined that the
petitioner’s prospects for a resumnption of successtul business f‘*';erati(m-; were well established. The
petitioner was & tashion designor whose work hed been teatured i Time and Look magazines. Her
clients included Miss Universe, movie actresses, and society matrons. The petitioner’s clients had
been included in the lists of whe best-dressed Calitormia woraen The petiioner lectured on fashion
design at desigr and {ashion simws t}"-n‘us,b(;”" the Uneted Euu, :s and at colieges and universities in
California. The Regionai Comraissioner’s determination ia soiwegeua was based in part on the
petitioner’s sournd husiness reputaiion and oulstanding reputation as 2 couturiere. As in Sonegawa,
USCIS may, at its discretion, consider evidence relevant to the setitiorer’s tnancial ability that falls
outside of a pe:ivioner’s net ‘ncorne and nei cucrem assels. U

IS may counsider such factors as the
number of years the potitione: hus been w.L business, ths c‘»taol;,)hu‘. historical growth of the
petitioner’s busingss, e overal number of coployees, iz occurrence of any uncharacteristic
business expenditures o, s. the petiticner’s reputation within it industry, whether the
beneficiary is replacing a forirer employee o an oufsourced service, or any other evidence that
USCIS deems relevani o the petitoner 5 abilivy (o pay the protiered wayge.

3 . R L. _ - .. .

The AAO notes that it the petitioner pursues thie marter any fvriher, or files a new [-140 petition it
should submit all relevant tax -eturng and an iterized list of monthly expenditures such as mortgage
payments, food, utihitics, car payments, clothing. and simuar exrenses
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In the instant case, the only inforiation with rezwd to the peutioner’s business operations is found
on the I-140 petition, and on ‘ts two federal tax (cturns. The - 140 petition indicates the petitioner
was established in 1971 which i+ a significant tength of busin:.s activity. The petition also lists the
petitioner’s curreni nurnber of workers, and current level o7 eross annual income. The two federal
tax returns indicates on the accompanying Schedules C that the pefitioner paid wages of $660,797 in
2006 and $659,160 in 2007, which are sigiuficant wages peid to the claimed twenty workers.
However. as stated previously, ihe tecord 1s rot clear as to k¢ sole praprictor’s monthly or yearly
expenses, and the recorid is devoid of any futher evidence wivh: regard to the petitioner’s ability to
pay the proffercd wagsz in tax years 2001 to 2005, Tins mceraplete information is rot sufficient to
establish the totelity of the petitioner’s circuamstances. Thus, cven considering the totality of the
petitioner’s circumstances, it carnot be concludad that (e oo ioner has csiablished that it had the
continuing ability to pay the proftered wage.

Beyond the decision. of thie director, the petitioner has not fu . ished a letter of veritfication of prior
work experience, rom cither «  the two ermployers® listed e Form ETA 750 B. An application or
petition that faiis 10 comply with the technical reguirements o1 the law maoy be denied by the AAO
even if the Service Ceater does not identify all of the grovnes “or denied i the initial decision. See
Spencer Entcrprises. Juc. v, Cinied States, 2970 F. Supp. 2d 0625, 1043 (E.D. Cal. 2001), aff'd. 345
F.3d 683 (9th Cir. 2803 sec aizn Doy v, INS, 891 F.2d 997, 1.2 409 (2¢ Cir. 1989)(noting that the
AAO reviews appeals on a do weve basis)

The regulatior: ar ¥ C.F.&. § 204.500(3) provudes:
(1) Othci aociinentatio.:

(A) Geaeral, Any requiremcri: of traipatg or oxperience for skilled workers,
protensianals, of onaer workers must be supporiad by lettes from tramers or
crployers giving the name, adaress. and ttle of oo¢ tramnes or employer, and a
auscripticn of the taining received oo the expertevi.e of the alien.

The record contains no letiei o1 verification to establish the e« oner’s requsite three years of prior
work experience, This s an aodivioval veason tor denial of the stant petition.

The petition wiii be denied for the above stated reasons, with ¢ocli considered as an independent and
alternative basis for denial. In visa petition proceedings, the surden of proving eligibility for the
benefit sought rerains entirely with the petivorey, Sectien 291 o7 the Ac. & U.S.C. § 1361. Here,
that burden has not teon met.

* On the ETA Form 750-8. the beneficiary indicated he norked for Gtto’s Dry Cleaners and
Laundry from Aprtd 1o, 1994 *0 September 15, 1998, and tor tre petitioner from January 20, 1989 to
February 20, 1994. At item 1. of the ETA Yorm 7350-B, 1t state. thar a letter from previous employer
“Otto’s Dry Cleavers & Laundt ™ is attached to the documen®. but the record does not contain any
such letter.
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ORDER: The 2opeai is dismissed



