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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center.
It then came before the Administrative Appeals Office (AAO) on appeal. On January 11, 2010, this
office provided the petitioner with notice of adverse information in the record and afforded the
petitioner an opportunity to provide evidence that might overcome this information.

The petitioner is a vegetarian Indian restaurant. It seeks to employ the beneficiary permanently in
the United States as a chef pursuant to section 203(b)(3) of the Immigration and Nationality Act (the
Act), 8 U.S.C. §1153(b)(3). As required by statute, a labor certification approved by the Department
of Labor accompanied the petition. The director determined that the petitioner had not established
that it had the continuing ability to pay the beneficiary the proffered wage beginning on the priority
date of the visa petition. The director also noted that the petitioner had submitted two I-140 petitions
simultaneously,’ and that the petitioner had to establish its ability to pay both the salary of the instant
beneficiary and the beneficiary whose 1-140 petition had been approved. Therefore, the director
denied the petition.

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. § 557(b)
("On appeal from or review of the initial decision, the agency has all the powers which it would have
in making the initial decision except as it may limit the issues on notice or by rule."); see also, Janka
v. US. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO’s de novo authority
has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d
Cir. 1989).

On January 11, 2010, this office notified the petitioner that according to the records at the state of
Ohio Secretary of State official website, the petitioner had merged with another business and is
currently dissolved. See |G A cccsscd on
December 9, 2009). This office also notified the petitioner that if it is currently dissolved, this is
material to whether the job offer, as outlined on the immigrant petition filed by this organization, is a
bona fide job offer.

This office allowed the petitioner 45 days in which to provide evidence that the records maintained
by the state of Ohio Secretary of State corporate database were not accurate and that the petitioner
remains in operation as a viable business or was in operation during the pendency of the petition and
appeal. More than 45 days have passed and the petitioner has failed to respond to this office's
request for a certificate of good standing or other proof that the petitioner remains in operation as a
viable business or was in operation from the priority date onwards. Thus, the appeal will be
dismissed as moot.?

! The director noted that the second I-140 petition (LIN 06 129 51823) had been approved.

> Additionally, as noted in the notice of derogatory information, even if the appeal could be
otherwise sustained, the petition’s approval would be subject to automatic revocation pursuant to 8
C.F.R. § 205.1(a)(iii)(D) which sets forth that an approval is subject to automatic revocation without
notice upon termination of the employer’s business in an employment-based preference case.
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The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed as moot.



