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DISCUSSION: The Director, Nebraska Service Center, denied the employment-based immigrant
visa petition, which is now before the Administrative Appeals Office (AAO) on appeal. The appeal
will be dismissed.

The petitioner is a software development firm. It seeks to employ the beneficiary permanently in the
United States as a software engineer pursuant to sections 203(b)(3)(A)(i) and (ii) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A)(i) and (ii). As required by statute, a labor
certification accompanied the petition. Upon reviewing the petition, the director determined that the
petitioner failed to demonstrate that the beneficiary satisfied the minimum level of education stated
on the labor certification. The director determined that the beneficiary’s academic credentials could
not be accepted as a foreign equivalent degree to a U.S. bachelor’s degree in Computer Science or
Engineering because the evidence failed to establish that the beneficiary possessed four years of
college culminating in a U.S. bachelor’s degree or foreign equivalent degree in either of those
disciplines and the labor certification does not demonstrate that the petitioner would accept a
combination of degrees and/or experience that are individually all less than a U.S. bachelor’s or its
foreign equivalent.

The AAO issued a request for evidence on January 28, 2010 of the petitioner’s intent concerning the
actual minimum educational requirements of the proffered position.! The AAO explained that it
consulted a database that did not equate the beneficiary’s credentials to a U.S. baccalaureate degree and
the evidence in the record of proceeding as currently constituted did not support a determination that the
petitioner intended the actual minimum requirements of the proffered position to include alternatives to
a bachelor degree such as the credentials held by the beneficiary. The AAO solicited evidence of how
the petitioner expressed its actual minimum educational requirements to the Department of Labor
(DOL) during the labor certification process.

The AAO further requested evidence of the petitioner’s ability to pay the proffered wage in view of the
multiple beneficiaries that the petitioner has sponsored.

In the RFE, the AAO specifically alerted the petitioner that failure to respond to the RFE would result in
dismissal since the AAO could not substantively adjudicate the appeal without the information
requested. The failure to submit requested evidence that precludes a material line of inquiry shall be
grounds for denying the petition. See 8 C.F.R. § 103.2(b)(14).

Because the petitioner failed to respond to the RFE, the AAO is dismissing the appeal.

! The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. § 557(b)
("On appeal from or review of the initial decision, the agency has all the powers which it would have
in making the initial decision except as it may limit the issues on notice or by rule."); see also, Janka
v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (5th Cir. 1991). The AAQO’s de novo authority
has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d
Cir. 1989).
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The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.



