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DISCUSSION: The Director, Nebraska Service Center, approved the petition on March 13, 2002.
On July 12, 2005, the director issued a Notice of Intent to Revoke (NOIR) approval of the petition.
Prior counsel submitted a response to the NOIR on September 26, 2005. On February 7, 2006, the
director issued a Notice of Revocation (NOR) and revoked the approval of the petition. The
petitioner appealed the denial to the Administrative Appeals Office (AAO) on March 9, 2006. On
February 28, 2007, the AAO dismissed the appeal. On March 27, 2007, an interim counsel
submitted a Motion to Reopen/Reconsider (MTR) to the AAO. The AAO rejected the MTR as
being filed by the wrong party on February 17, 2009. On August 17, 2009, current counsel
submitted an MTR to the AAO. The MTR will be dismissed.

U.S. Citizenship and Immigration Services (USCIS) regulations require that motions to reconsider
be filed within 30 days of the underlying decision. 8 C.F.R. § 103.5(a)(1)(1). Similarly, USCIS
regulations require that motions to reopen be filed within 30 days of the underlying decision, except
that failure to timely file a motion to reopen may be excused in the discretion of USCIS where it is
demonstrated that the delay was reasonable and was beyond the affected party's control. Id. In this
matter, the motion was filed on August 17, 2009, 181 days after the AAQ's February 17, 2009
decision. The record indicates that the AAO's decision was mailed to both the petitioner at its
business address and to its counsel of record. As the record does not establish that the failure to file
the motion within 30 days of the decision was reasonable and beyond the affected party's control, the
motion is untimely and must be dismissed for that reason.

Furthermore, the motion shall be dismissed for failing to meet an applicable requirement. The
regulation at 8 C.F.R. §§ 103.5(a)(1)(iii) lists the filing requirements for motions to reopen and
motions to reconsider. Section 103.5(a)(1)(iii)(C) requires that motions be "[a]Jccompanied by a
statement about whether or not the validity of the unfavorable decision has been or is the subject of
any judicial proceeding." In this matter, the motion does not contain the statement required by 8
C.F.R. § 103.5(a)(1)(1ii)(C). The regulation at 8 C.F.R. § 103.5(a)(4) states that a motion which
does not meet applicable requirements must be dismissed. Therefore, because the instant motion did
not meet the applicable filing requirements listed in 8 C.F.R. § 103.5(a)(1)(iii)(C), it must aiso be
dismissed for this reason.

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same
reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered evidence.
See INS v. Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A party
seeking to reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at 110. With the
current motion, the movant has not met that burden.

The AAO also notes that the appeal was filed by who
submitted a Form G-28, Notice of Entry of Appearance as Attorney or Representative. did

not sign the Form G-28.

The regulation governing representation in filing immigration petitions and/or applications with USCIS
1s found at 8 C.F.R. § 103.2(a)(3), which provides in pertinent part that:
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(3) Representation. An applicant or petitioner may be represented by an attorney in the
United States, as defined in § 1.1(f) of this chapter, by an attorney outside the United
States as defined in § 292.1(a)(6) of this chapter, or by an accredited representative as
defined in § 292.1(a)(4) of this chapter.

The regulation at 8 C.F.R. § 1.1(f) states:

The term attorney means any person who is a member in good standing of the bar of
the highest court of any State, possession, territory, Commonwealth, or the District of
Columbia, and is not under any order of any court suspending, enjoining, restraining,
disbarring, or otherwise restricting him in the practice of law.

The regulation at 8 C.F.R. § 292.1(a)(6) encompasses the following type of foreign attorneys:

Attorneys outside the United States. An attorney other than one described in Sec.
1.1(f) of this chapter who is licensed to practice law and is in good standing in a court
of general jurisdiction of the country in which he/she resides and who is engaged in
such practice. Provided that he/she represents persons only in matters outside the
geographical confines of the United States as defined in section 101(a)(38) of the Act,
and that the Service official before whom he/she wishes to appear allows such
representation as a matter of discretion.

The regulation at 8 C.F.R. § 292.1(a)(4) defines an accredited representative as a person representing
an organization described in 8 C.F.R. § 292.2 who has been accredited by the Board of Immigration
Appeals (BIA). The regulation at 8 C.F.R. § 292.2 describes the processes by which the BIA (1)
recognizes an organization as authorized to provide accredited representatives, and (2) accredits a
person as a representative of a recognized organization.

Because current counsel did not sign the Form G-28, the appeal has not been filed by the petitioner, an
authorized representative, or any entity with legal standing in the proceeding, but rather by an
unauthorized person. Therefore, the appeal has not been properly filed and should be rejected. 8 C.F.R.

§ 103.2(@)(2)(vVIA)D).

The AAO further notes that_ has not established that it is an affected

party or successor-in-interest that is qualified to file an MTR regarding the director’s prior decision
regarding the original petitioner.

No evidence suggests that the petitioner consented to the filing of the MTR. As the MTR was not
properly filed, and it is unclear whether or not the petitioner consented to having an appeal filed on its
behalf, it should be rejected. 8 C.F.R. § 103.3(a)(2)(v)(A)(1).

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S.C. § 1361. The petitioner has not sustained that burden. Accordingly, the motion will be
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dismissed, the proceedings will not be reopened or reconsidered, and the previous decisions of the
director and the AAO will not be disturbed.

ORDER: The motion is dismissed.



