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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner is a private household. It seeks to employ the beneficiary permanently in the United
States as a live-in housekeeper. As required by statute, the petition is accompanied by an ETA Form
9089, Application for Permanent Employment Certification approved by the United States
Department of Labor (DOL). The director determined that the petitioner had not established that the
beneficiary is qualified to perform the duties of the proffered position with four months of qualifying
employment experience. The director denied the petition accordingly.

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in
law or fact. The procedural history in this case is docurnented by the record and incorporated into
the decision. Further elaboration of the procedural history will be made only as necessary.

The AAQ conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence
properly submitted upon appeal.’

As set forth in the director’s November 25, 2008 denial, the single issue in this case is whether or not
the petitioner has demonstrated that the beneficiary is qualified to perform the duties of the proffered
position.

Section 203(b)(3)(A)iil) of the Immigration and Nationality Act (the Act), 8 US.C
§ 1153(b)(3 ) A)iii), provides for the granting of preference classification to other qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
unskilled labor, not of a temporary or seasonal nature, for which qualified workers are not available in
the United States.

The petitioner must demonstrate that, on the priority date, the beneficiary had the qualifications stated
on its labor certification application, as certified by the DOL and submitted with the instant petition.
Muatter of Wing's Tea House, 16 I&N Dec. 158 (Act. Reg. Comm. 1977). Here, the labor certification
application was accepted on September 29, 2006.

The regulation at 8 C.F.R. § 204.5(g)(1) states in pertinent part:
Evidence relating to qualifying experience or training shall be in the form of letter(s)

from current or former employer(s) or trainer(s) and shall include the name, address, and
title of the writer, and a specific description of the duties performed by the alien or of the

' The submission of additional evidence on appeal is allowed by the instructions to the Form I-

20808, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). The
record in the instant case provides no reason to preclude consideration of any of the documents
newly submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988).
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training received. If such evidence is unavailable, other documentation relating to the
alien’s experience or training will be considered.

To determine whether a beneficiary is eligible for an employment based immigrant visa, United States
Citizenship and Immigration Services (USCIS) must examine whether the alien's credentials meet the
requirements set forth in the labor certification. In evaluating the beneficiary’s qualifications, USCIS
must look to the job offer portion of the labor certification to determine the required qualifications
for the position. USCIS may not ignore a term of the labor certification, nor may it impose
additional requirements. See Matier of Silver Dragon Chinese Restaurant, 19 I&N Dec. 401, 406
(Comm. 1986). See also, Mandany v. Smith, 696 F.2d 1008, (D.C. Cir. 1983); K.R.K. Irvine, Inc. v.
Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of Massuchusetts, Inc. v.
Coomey, 661 F.2d 1 (1st Cir. 1981). According to the plain terms of the labor certification, the
applicant must have four months of experience in the job offered.

In order to establish the beneficiary’s qualifications, the petitioner submitted letters dated January 9,
2008 and November 4, 2008,” from | NN |} ENNERE M. BB 2551t that the beneficiary resided
with her from 1998 to 2002, and that the beneficiary worked in Scarsdale, New York, as a
housekeeper and babysitter three days per week for [ NJJ I and two days per week for I
I Vs B (cther asserts that she knows of the beneficiary’s work because she
recommended the beneficiary for both jobs and occasionally drove her to work. The record does not
contain any other evidence relevant to the beneficiary’s qualifications.

The director denied the petition, stating that because Ms. was not the beneficiary’s prior
employer, her letter(s) could not be accepted as evidence of the beneficiary’s work experience, and
that the petitioner had failed to establish that the beneficiary has the required job experience.

On appeal, counsel asserts that the director did not consider “other documentation™ submitted with
the petitioner pursuant to 8 C.F.R. § 204.5(g)(1). Counsel asserts that:

There are many reasons why applicants may not be able to get a letter from their direct
employer years after the applicable experience was gained. Business [sic] close down,
household employers move away, employer/employee relationships end badly and the
employer refuses to do anything to help the former employee, etc. It is sometimes
impossible to get the evidence of qualifying experience directly from the former
employer.

On appeal, counsel has not submitted any additional documentation in support of the beneficiary’s work
experience, other than the second (November 4, 2008) letter from Ms. |

2 Submitted on November 7, 2008, in response to the director’s Request for Evidence (RFE) dated
October 9, 2008.
* Submitted on appeal.
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In this case, the AAO agrees with the director. Although counsel asserts that there are valid reasons
why an applicant may be unable to obtain an employment letter from a prior employer, counsel has
failed to adequately explain or document why such evidence is unavailable from Ms. - or
Mr/Ms. I Scc 8 C.FR. 204.5(g)(1). The asscrtions of counsel do not constitute evidence.
Mauatter of Obaigbena, 19 1&N Dec. 533, 534 (BIA 1988); Matter of Ramirez-Sanchez, 17 1&N Dec,
503, 506 (BIA 1980). Going on record without supporting documentary evidence is not sufficient
for purposes of meeting the burden of proof in these procecdings. Matter of Soffici, 22 1&N Dec.
158, 165 (Comm, 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg.
Comm. 1972)). Furthermore, the petitioner has submitted no evidence to support Ms. | KNGcN
assertions, such as evidence of her residence in the United States and evidence that the beneficiary
resided with her. In addition, Ms. |Jjfjdid not assert that she observed the beneficiary performing
her job duties at either job location; therefore, she is not qualified to verify the benefictary’s
qualifications for the proffered position.

The AAOQO affirms the director’s decision that the preponderance of the evidence’ does not
demonstrate that the beneficiary acquired four months of experience from the evidence submitted
into this record of proceeding. Thus, the petitioner has not demonstrated that the beneficiary is
qualified to perform the duties of the proffered position.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.

“ In visa petition proceedings, the burden is on the petitioner to establish eligibility for the benefit
sought. See Matter of Brantigan, 11 1&N Dec. 493 (BIA 1966). The petitioner must prove by a
preponderance of evidence that the beneficiary is fully qualified for the benefit sought. Martrer of
Martinez, 21 1&N Dec. 1035, 1036 (BIA 1997); Matter of Patel, 19 1&N Dec. 774 (BIA 1988);
Matter of Soo Hoo, 11 1&N Dec. 151 (BIA 1965). Generally, when something is to be established
by a preponderance of evidence, it is sufficient that the proof establish that it 1s probably true.

Matter of E-M-, 20 1&N Dec. 77 (Comm. 1989). The evidence in each case is judged by its
probative value and credibility. Each piece of relevant evidence is examined and determinations are
made as 1o whether such evidence, either by itself or when viewed within the totality of the
evidence, establishes that something to be proved is probably true. Truth is to be determined not by
the quantity of evidence alone, but by its quality. Matter of E-M-, 20 1&N Dec. 77 (Comm. 1989).




