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DISCUSSION: The Director, Nebraska Service Center, denied the immigrant visa petition. The
matter was before the Administrative Appeals Office (AAO) on appeal. The AAO dismissed the
appeal. Upon subsequent receipt of additional evidence submitted by the petitioner, the AAO is
reopening the matter on its own motion, making a new decision with full consideration of the
evidence submitted to support the appeal.! The appeal will remain dismissed.

The petitioner is a residential care facility. It seeks to employ the beneficiary permanently in the
United States as a home health aide (caregiver). As required by statute, the petition is accompanied
by a Form ETA 750, Application for Alien Employment Certification (Form ETA 750 or labor
certification), approved by the Department of Labor (DOL). The director determined that the
petitioner had not established that it had the continuing ability to pay the beneficiary the proffered
wage beginning on the priority date of the visa petition. The director denied the petition accordingly.

A Form I-290B, Notice of Appeal or Motion, was timely filed without additional supporting
documents. Counsel indicated that she would submit a separate brief and/or additional evidence to
the AAO within 30 days. On October 5, 2009, the AAO dismissed the appeal based on the evidence
in the record because no further correspondence from counsel had been provided, despite the fact
that more than 12 months had passed since the appeal was filed. The regulations do not allow an
applicant or petitioner an open-ended or indefinite period in which to supplement a brief once an
appeal has been filed. On October 6, 2009, one day after the AAO issued its decision, counsel
submitted additional supporting documents. It is noted that the correspondence was dated October 1,
2009, before the AAO dismissed the appeal based on the evidence in the record. Therefore, this
office is opening the matter on its own motion and will make a new decision upon full consideration
of the evidence submitted with the October 1, 2009 correspondence.

Upon a complete and careful review and examination of all documents submitted by counsel with
her October 1, 2009 correspondence, the AAO finds no new evidence has been submitted. All
documentation provided by counsel on October 1, 2009 had already been contained in the record of
proceeding, and thus had been fully evaluated and considered when the AAO adjudicated the instant
appeal on October 5, 2009. No additional evidence was newly submitted to the record of proceeding
with the October 1, 2009 correspondence. Consequently, the October 1, 2009 correspondence does
not qualify for consider as a motion to reopen under 8 C.F.R. § 103.5(a)(2) because the petitioner is
not providing new facts not previously submitted.

Therefore, the AAO will reaffirm its decision dated October 5, 2009 for the instant appeal and the
petition must remain denied.

ORDER: The previous decision of the AAO dated October 5, 2009 is affirmed, the appeal remains
dismissed and the petition remains denied.

! See 8 C.F.R. § 103.5(a)(5)(i).



