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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, Texas
Service Center. The petitioner appealed to the Administrative Appeals Office (AAO). The AAO
summarily dismissed the appeal on April 13, 2009. The petitioner filed a motion to reopen and
reconsider. The motion will be dismissed pursuant to 8 C.F.R. § 103.5(a)(1)(1), 8 C.F.R. §
103.5¢a)(1)(iii}(C), and 8 C.F.R. § 103.5(a)(4).

U.S. Citizenship and Immigration Services (USCIS) regulations require that motions to reconsider
be filed within 30 days of the underlying decision. 8 C.F.R. § 103.5(a)(1)(). Similarly, USCIS
regulations require that motions to reopen be filed within 30 days of the underlying decision, except
that failure to timely file a motion to reopen may be excused in the discretion of USCIS where it is
demonstrated that the delay was reasonable and was beyond the affected party's control. /d. In this
matter, the motion was filed on Wednesday, June 24, 2009, 72 days after the AAO's April 13, 2009
decision. The record indicates that the AAO's decision was mailed to both the petitioner at its
business address and to its counsel of record. As the record does not establish that the failure to file
the motion within 30 days of the decision was reasonable and beyond the affected party's control,
the motion is untimely and must be dismissed for that reason.

Furthermore, the motion shall be dismissed for failing to meet an applicable requirement. The
regulation at 8 C.F.R. §§ 103.5(a)(1)(iii) lists the filing requirements for motions to reopen and
motions to reconsider. Section 103.5(a)(1)(iii)(C) requires that motions be "[a]Jccompanied by a
statement about whether or not the validity of the unfavorable decision has been or is the subject of
any judicial proceeding." In this matter, the motion does not contain the statement required by 8
C.F.R. § 103.5(a)(1)(i11)(C). The regulation at 8 C.F.R. § 103.5(a)(4) states that a motion which
does not meet applicable requirements must be dismissed. Therefore, because the instant motion
did not meet the applicable filing requirements listed in 8 C.F.R. § 103.5(a)(1)(iii)(C), it must also
be dismissed for this reason.

Finally, it is noted that counsel argues in the motion that the AAO erred in failing to consider
additional evidence purportedly submitted in support of the appeal before the AAO summarily
dismissed the appeal. Counsel submits this evidence along with certified mailing receipts indicating
that these documents were sent to the Texas Service Center. However, the instructions on the Form
1-290B clearly state that supporting evidence should be sent to the AAO, not to the Service Centers.
See also 8 C.F.R. § 103.3(a)(1)}(v) (“If the AAO grants additional time, the affected party shall
submit the brief directly to the AAO”). Accordingly, even if this appeal were not being dismissed
for untimeliness and for failing to meet applicable requirements, it would be dismissed for this
substantive reason.

ORDER: The motion is dismissed.



