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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center,
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner is an accounting firm. It seeks to employ the beneficiary permanently in the United
States as a Senior Staff Accountant. As required by statute, the petition is accompanied by Form
ETA 750, Application for Alien Employment Certification, approved by the United States
Department of Labor (DOL).! The director determined that the petitioner had not demonstrated that
the beneficiary had the qualifications stated on the Form ETA 750. The director denied the petition
accordingly.

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in
law or fact. The procedural history in this case is documented by the record and incorporated into
the decision. Further elaboration of the procedural history will be made only as necessary.

Section 203(b)3)A)(ii) of the Act, 8 US.C. § 1153(b}3)(A)ii), provides for the granting of
preference classification to qualified immigrants who hold baccalaureate degrees and are members
of the professions.

In evaluating the beneficiary’s qualifications, USCIS must look to the job offer portion of the alien
labor certification to determine the required qualifications for the position. USCIS may not ignore a
term of the labor certification, nor may it impose additional requirements. See Marter of Silver
Dragon Chinese Restaurant, 19 1&N Dec. 401, 406 (Comm. 1986). See also, Mandany v. Smith,
696 F.2d 1008 (D.C. Cir. 1983); K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006 (9" Cir. 1983);

' This case involves the substitution of a beneficiary on the labor certification. Substitution of
beneficiaries was permitted by the DOL at the time of filing this petition. The DOL had published
an interim final rule, which limited the validity of an approved labor certification to the specific alien
named on the labor certification application. See 56 Fed. Reg. 54925, 54930 (October 23, 1991).
The interim final rule eliminated the practice of substitution. On December 1, 1994, the U.S.
District Court for the District of Columbia, acting under the mandate of the U.S. Court of Appeals
for the District of Columbia in Kooritzky v. Reich, 17 F.3d 1509 (D.C. Cir. 1994), issued an order
invalidating the portion of the interim final rule, which eliminated substitution of labor certification
beneficiaries. The Kooritzky decision effectively led 20 CFR §§ 656.30(c)(1) and (2) to read the
same as the regulations had read before November 22, 1991, and allow the substitution of a
beneficiary. Following the Kooritzky decision, the DOL processed substitution requests pursuant to
a May 4, 1995 DOL Field Memorandum, which reinstated procedures in existence prior to the
implementation of the Immigration Act of 1990 (IMMACT 90). The DOL delegated responsibility
for substituting labor certification beneficiaries to U.S. Citizenship and Immigration Services
(USCIS) based on a Memorandum of Understanding, which was rescinded. See 72 Fed. Reg. 27904
(May 17, 2007) (to be codified at 20 C.F.R. § 656). The DOL’s final rule became effective July 16,
2007 and prohibits the substitution of alien beneficiaries on permanent labor certification
applications and resulting certifications. As the filing of the instant case predates the rule,
substitution will be allowed for the present petition.
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Stewart Infra-Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1" Cir. 1981). A
labor certification is an integral part of this petition, but the issuance of a Form ETA 750 does not
mandate the approval of the relating petition.

The petitioner must demonstrate that, on the priority date, the beneficiary had the qualifications
stated on the Form ETA 750 as certified by the DOL and submitted with the instant petition. 8
C.FR. § 103.2(b)(1), (12). See Matter of Wing’s Tea House, 16 1&N Dec. 158, 159 (Acting Reg.
Comm. 1977); Matter of Katighak, 14 1. & N. Dec. 45, 49 (Reg. Comm. 1971). The priority date 13
the date on which the Form ETA 750 was accepted for processing by any office within the
employment system of the DOL. See 8 C.F.R. § 204.5(d). Contrary to counsel’s assertions, the
petitioner may not adjust the priority date forward to the point at which the beneficiary, substituted
or otherwise, meets the requirements of the labor certification. As correctly noted by the director,
the priority date was established when the request for certification was accepted for processing by
the DOL. Id.

The regulation at 8 C.F.R. § 204.5(1)(3) provides:
(ii) Other documentation—

(A) General. Any requirements of training or experience for skilled workers, professionals,
or other workers must be supported by letters from trainers or employers giving the name,
address, and title of the trainer or employer, and a description of the training received or the
experience of the alien.

(C) Professionals. If the petition is for a professional, the petition must be accompanied by
evidence that the alien holds a United States baccalaureate degree or a foreign equivalent
degree and by evidence that the alien is a member of the professions. Evidence of a
baccalaureate degree shall be in the form of an official college or university record showing
the date the baccalaureate degree was awarded and the area of concentration of study. To
show that the alien is a member of the professions, the petitioner must submit evidence
showing that the minimum of a baccalaureate degree is required for entry into the
occupation.

On the Form ETA 750B, the beneficiary listed his education as follows:

School Field of Study Degree Dates of Attendance
Accounting Master of Arts September, 2002 -
June, 2003
Finance Master of Science September, 2000 -
December, 2001
Tourism Management | Bachelor of Arts September, 1990 -
July, 1994
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In support of the beneficiary’s educational qualifications, the petitioner submitted copies of the
beneficiary’s Master of Accounting degree from the Fisher College of Business and Master of

Science in Finance from the [N

The beneficiary listed his experience on the Form ETA 750B as follows:

Employer | Position Dates of Employment
Senior Staff Accountant January, 2005 - Present”
Staff Accountant September, 2003 — December,
2004
Accounting Analyst August, 1994 — May, 1998

In support of the beneficiary’s experience, the petitioner submitted letters from _
and from

The beneficiary also indicated on the Form ETA 750B that he is a CPA. In support of this, the
petitioner submitted a copy of the certificate of Certified Public Accountant issued to the beneficiary

by the Accountancy Board of - The certificate was granted od

As noted by the director, the beneficiary was not a Certified Public Accountant as of the priority
date. Further, the beneficiary did not possess a Bachelor’s degree in Accounting as of the priority
date. The beneficiary did not meet the requirements listed on the Form ETA 750 as of the priority
date. Therefore, the petitioner has failed to demonstrate that the beneficiary was qualified to
perform the proffered position.

Beyond the decision of the director, it is noted that the petition is not accompanied by a labor
certification which applies to the proffered position. An application or petition that fails to comply
with the technical requirements of the law may be denied by the AAO even if the Service Center
does not identify all of the grounds for denjal in the initial decision. See Spencer Enterprises, Inc. v.
United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 345 F.3d 683 (9" Cir. 2003); see
also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the AAO conducts appellate
review on a de novo basis).

The Form ETA 750 in this case was filed b . The Form I-140
was filed by the petitioner, In order to utilize the labor

certification filed by the petitioner must establish that it is a
successor-in-interest to that company.”

® The beneficiary signed the Form ETA 750B on September 29, 2006.

¥ A valid successor relationship may be established if the job opportunity is the same as originally
offered on the labor certification; if the successor establishes eligibility in all respects, supported by
evidence from the predecessor entity, to include proof of the predecessor’s ability to pay the
proffered wage as of the priority date; and if the petitioner fully describes and documents the
transfer and assumption of the ownership of the predecessor by the claimed successor. Matter of
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The petitioner has not established that it is the successor-in-interest to the original labor certification
W I-140 petition, the petitioner submitted a letter which stated that

was formed after a merger between ||| GG
and _ However, no evidence was provided regarding the

purported merger. Going on record without supporting documentary evidence is not sufficient for
purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158,
165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm.
1972)).

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.

Dial Auto Repair Shop, Inc., 19 I&N Dec. 481 (Comm’r 1986).




