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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and
is now before the Administrative Appeals Office (AAQ) on appeal. The appeal will be dismissed.

The petitioner is a food service business. It seeks to employ the beneficiary permanently in the
United States as a food service manager. As required by statute, the Form I-140, Immigrant Petition
for Alien Worker, is accompanied by a Form ETA 750, Parts A & B, Application for Alien
Employment Certification, approved by the United States Department of Labor (USDOL). The
director determined the petitioner had not established it had the continuing ability to pay the
beneficiary the proffered wage beginning on the priority date of the visa petition. The director
denied the petition accordingly.

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in
law or fact. The procedural history in this case is documented by the record and incorporated into
the decision. Further elaboration of the procedural history will be made only as necessary.

As set forth in the director’s denial, the single issue in this case is whether or not the petitioner has
the ability to pay the proffered wage as of the priority date and continuing until the beneficiary
obtains lawful permanent residence.

Section 203(b)(3)(A)(iii) of the Act, 8 U.S.C. § 1153(b)(3)(A)(iii), provides for the granting of
preference classification to other qualified immigrants who are capable, at the time of petitioning for
classification under this paragraph, of performing unskilled labor, not of a temporary or seasonal nature,
for which qualified workers are not available in the United States.

The regulation at 8 C.F.R. § 204.5(g)(2) states in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an
employment-based immigrant which requires an offer of employment must be
accompanied by evidence that the prospective United States employer has the ability
to pay the proffered wage. The petitioner must demonstrate this ability at the time the
priority date is established and continuing until the beneficiary obtains lawful
permanent residence. Evidence of this ability shall be either in the form of copies of
annual reports, federal tax returns, or audited financial statements.

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the
priority date, which is the date the Form ETA 750 was accepted for processing by any office within
the employment system of the USDOL. See 8 C.F.R. §204.5(d). The petitioner must also
demonstrate that, on the priority date, the beneficiary had the qualifications stated on its Form ETA 750
as certified by the USDOL and submitted with the instant petition. Matter of Wing's Tea House, 16
I&N Dec. 158 (Act. Reg. Comm. 1977).

Here, the Form ETA 750 that was accepted for processing on November 20, 2003 shows the
proffered wage as $697.20 per week ($36,254.40 per year).
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The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence properly
submitted upon appeal.’

The petitioner is structured as an S corporation. On the Form [-140, it claims it was established in
1988 and to employ 37 workers when the petition was filed. On the Form ETA 750, Part B,
statement of qualifications of alien, signed by the beneficiary on November 3, 2003, he stated he had
been employed by the petitioner since December 2001.

A certified labor certification establishes a priority date for any immigrant petition later based on the
Form ETA 750. Therefore, the petitioner must establish that the job offer was realistic as of the priority
date and that the offer remained realistic for each year thereafter, until a beneficiary obtains lawful
permanent residence. The petitioner’s ability to pay the proffered wage is an essential element in
evaluating whether a job offer is realistic. See Matter of Great Wall, 16 1&N Dec. 142 (Acting Reg.
Comm. 1977); see also 8 C.FR. § 204.5(g)(2). In evaluating whether a job offer is realistic, United
States Citizenship and Immigration Services (USCIS) requires the petitioner to demonstrate financial
resources sufficient to pay the beneficiary’s proffered wages, although the totality of the circumstances
affecting the petitioning business will be considered if the evidence warrants such consideration. See
Matter of Sonegawa, 12 1&N Dec. 612 (Reg. Comm. 1967).

USCIS first examines whether the petitioner employed and paid the beneficiary from the priority
date onwards. A finding that the petitioner employed the beneficiary at a salary equal to or greater
than the proffered wage is prima facie proof of the petitioner’s ability to pay. In this matter, the
petitioner submitted IRS Forms W-2, Wage and Tax Statement, as evidence of wages paid to the
beneficiary by the petitioner in 2003 through 2007. However, information contained in these Forms
W-2 are inconsistent with claims made by the petitioner in the Form I-140 under penalty of perjury
and, therefore, the Forms W-2 are not persuasive evidence of wages having been paid to the
beneficiary. The Forms W-2 state that the wages were paid to a person having social security
number The petitioner respond “none” to the query in the Form 1-140 asking for the
beneficiary’s social security number, even though this information was clearly available to it if, in
factﬁis the beneficiary’s social security number. It is incumbent upon the petitioner to
resolve any inconsistencies in the record by independent objective evidence. Any attempt to explain
or reconcile such inconsistencies will not suffice unless the petitioner submits competent objective
evidence pointing to where the truth lies. Matter of Ho, 19 1&N Dec. 582, 591-92 (BIA 1988).
Absent clarification of these inconsistencies in the record, the AAO will not accept the Forms W-2
as persuasive evidence of wages paid to the beneficiary in 2003 through 2007. Although this is not
the basis for the AAQO’s decision in the instant case, it is noted that certain unlawful uses of social
security numbers are criminal offenses involving moral turpitude and can lead in certain

' The submission of additional evidence on appeal is allowed by the instructions to the Form I-
290B, which are incorporated into the regulations at 8 C.F.R. § 103.2(a)(1). The record in this case
provides no reason to preclude consideration of any documents newly submitted on appeal. See
Matter of Soriano, 19 1&N Dec. 764 (BIA 1988).
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circumstances to removal from the United States. See Lateef v. Dept. of Homeland Security, 592
F.3d 926 (8" Cir. 2010).

However, assuming the Forms W-2 are persuasive evidence, the statements show compensation
received from the petitioner, as shown in the table below:

2003 2004 2005 2006 2007
$34,269.75 | $33,783.20 | $35,051.46 | $36,490.22 | $38,294.50

In this case, even assuming the persuasiveness of the Forms W-2, the petitioner has not established
that it employed and paid the beneficiary the full proffered wage during 2003 through 2005.

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal
to the proffered wage during that period, USCIS will examine the corporation’s net income figures
or net current assets as alternative methods of determining the petitioner’s ability to pay the
proffered wage. Both of these analyses cannot be made in this case because the petitioner did not
submit federal tax returns, audited financial statements or annual reports. 8 C.F.R. 204.5(g)(2).

The record before the director closed on July 17, 2008 with the receipt by the director of the
petitioner’s submissions in response to the director’s request for evidence.

On appeal, counsel submits an accountant’s letter from

which states that the beneficiary received more than $7,000 each year from 2003 to the present in
addition to his salary. Counsel submits hospital, medical and prescription cards for the beneficiary and
indicates that they cover him and his family. The $7,000 in bonus or other incentive compensation is
not documented for the record. Additionally, certain nontaxable benefits known as "cafeteria plans,"
such as health flexible spending accounts and group term life insurance plans will not be added to
the wages actually reported to the beneficiary on Forms W-2. An employee's gross pay minus the
cafeteria plan payments results in the compensation figures which appear on the Form W-2's. See
Internal Revenue Code § 125, 26 U.S.C. § 125. "The wage offered is not based on commissions,
bonuses or other incentives, unless the employer guarantees a prevailing wage paid on a weekly, bi-
weekly or monthly basis that equals or exceeds the prevailing wage." See 20 C.F.R. § 656.10(c)(2).

Counsel submits tax returns for_and his spouse for 2003, 2004 and 2005 and argues
that since he is 100% owner of the petitioning corporation, the petition should be granted based on these
returns citing _ 2002-INA-104 (2004 BALCA), Counsel also submits another letter
dated September 13, 2007 from || 2long with copies of checks paid to

indicating that these checks are from the corporate bank account and show repayment of a loan he made
to the corporation. :

Contrary to counsel’s assertion, USCIS may not “pierce the corporate veil” and look to the assets of
the corporation’s owner to satisfy the corporation’s ability to pay the proffered wage. It is an
elementary rule that a corporation is a separate and distinct legal entity from its owners and

shareholders. See Matter of M, 8 I&N Dec. 24 (BIA 1958), Matter of /NG
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17 1&N Dec. 530 (Comm. 1980), and Marter of Tessel, 17 1&N Dec. 631 (Act. Assoc. Comm. 1980).
In a similar case, the court in Sitar v. Ashcroft, 2003 WL 22203713 (D.Mass. Sept. 18, 2003) stated,
“nothing in the governing regulation, 8 C.F.R. § 204.5, permits [USCIS] to consider the financial
resources of individuals or entities who have no legal obligation to pay the wage.” Consequently,
assets of its shareholders or of other enterprises or corporations cannot be considered in determining
the petitioning corporation’s ability to pay the proffered wage.

Counsel cites mfor the premise that entities in an agricultural business
regularly fail to show profits and typically rely upon individual or family assets. Counsel does not
state how the USDOL Board of Alien Labor Certification Appeals (BALCA) precedent is binding on
the AAO. While 8§ C.F.R. § 103.3(c) provides that precedent decisions of USCIS are binding on all its
employees in the administration of the Act, BALCA decisions are not similarly binding. Precedent
decisions must be designated and published in bound volumes or as interim decisions. 8 C.F.R.
§ 103.9(a). Moreover,“ deals with a sole proprietorship and is not applicable to the
instant petition, which deals with a corporation.

The record establishes that the beneficiary was paid less than the proffered wage for three of the five
years that he worked for the petitioner during the requisite period, 2003, 2004 and 2005.
Furthermore, the record reflects that the corporation did not submit any of the three required
documents that could have proven its ability to pay the proffered wage during the requisite period,
namely, copies of annual reports, federal tax returns, or audited financial statements. 8 C.F.R.
§ 204.5(2)(2).°

USCIS may consider the overall magnitude of the petitioner’s business activities in its determination
of the petitioner’s ability to pay the proffered wage. See Matter of Sonegawa, supra. The
petitioning entity in Sornegawa had been in business for over 11 years. During the year in which the
petition was filed in that case, the petitioner changed business locations and paid rent on both the old
and new locations for five months. There were large moving costs and also a period of time when
the petitioner was unable to do regular business. The Regional Commissioner determined that the
petitioner’s prospects for a resumption of successful business operations were well established. The
petitioner was a fashion designer whose work had been featured in [ IIIIIEIEIEIENNEEEEENEEEN. Her
clients included ﬁmovie actresses, and society matrons. The petitioner’s clients had
been included in the lists of the best-dressed California women. The petitioner lectured on fashion
design at design and fashion shows throughout the United States and at colleges and universities in
California. The Regional Commissioner’s determination in Sonegawa was based in part on the
petitioner’s sound business reputation and outstanding reputation as a couturiere. As in Sonegawa,
USCIS may, at its discretion, consider evidence relevant to the petitioner’s financial ability that falls
outside of a petitioner’s net income and net current assets. USCIS may consider such factors as the
number of years the petitioner has been doing business, the established historical growth of the

2 1t is also noted that the 2003, 2004, and 2005 Forms 1040 belonging to the petitioner’s sole
stockholder list the petitioner’s “Ordinary Income (Loss)” in an attachment to the schedules E.

These attachments indicate that the petitioner had “Ordinary Income (Loss)” as follows: 2003-
negative $52,279.00; 2004-$1,159.00; and 2005-negative $24,043.00.
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petitioner’s business, the overall number of employees, the occurrence of any uncharacteristic
business expenditures or losses, the petitioner’s reputation within its industry, whether the
beneficiary is replacing a former employee or an outsourced service, or any other evidence that
USCIS deems relevant to the petitioner’s ability to pay the proffered wage.

In the instant case, the petitioner has not submitted the required documentation that would allow the
AAO to evaluate critical factors such as gross receipts, office compensation, longevity of the
business and the total wages paid to all employees, etc. Additionally, the petitioner has not provided
evidence such as the company’s historic growth or the occurrence of any uncharacteristic business
expenditures or losses. Thus, assessing the totality of the circumstances in this individual case, it is
concluded that the petitioner has not established that it had the continuing ability to pay the proffered
wage. It is noted that the petitioner has filed Form 1-140 for another person that was pending and
approved during the requisite period. The company’s request that this petition be approved is
weakened because a petitioner must produce evidence that its job offers to each beneficiary are
realistic and that it has the ability to pay the proffered wages to all of the beneficiaries of its pending
petitions as of the priority date of each petition and continuing until the beneficiary of each petition
obtains lawful permanent residence. See Matter of Great Wall, supra.

The evidence submitted does not establish that the petitioner had the continuing ability to pay the
proffered wage beginning on the priority date.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.



