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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center,
on January 24, 2008. The petitioner filed an appeal on February 25, 2008, and the Administrative
Appeals Office (AAO) dismissed the appeal on April 13, 2010 on the basis that the petitioner failed
to show the ability to pay the beneficiary the proffered wage. The AAQ also found, in error, that the
petitioner had established that the beneficiary was qualified for the position of restaurant cook as
certified on the Form ETA 750, Application for Alien Employment Certification. The AAO sua
sponte reopened the appeal, pursuant to 8 C.F.R. § 103.5(a)(5)(ii), on August 5, 2010 to correct its
error regarding the beneficiary’s qualifications, and allowed the petitioner 33 days to submit a brief
or additional evidence in this matter. No brief or additional evidence was submitted. The discussion
regarding the beneficiary’s qualifications will be withdrawn and the appeal will be dismissed.

The petitioner is a restaurant. It seeks to employ the beneficiary permanently in the United States as
a restaurant cook. As required by statute, the petition is accompanied by a Form ETA 750 approved
by the United States Department of Labor (IDOL). The director determined that the petitioner had
not established that it had the continuing ability to pay the beneficiary the proffered wage beginning
on the priority date of the visa petition and that the beneficiary was not qualified for the position as
certified on the Form ETA 750. The director denied the petition accordingly.

The record shows that the appeal is properly filed and timely and makes a specific allegation of error
in law or fact. The procedural history in this case is documented by the record and incorporated into
the decision. Further elaboration of the procedural history will be made only as necessary.

As set forth in the director’s January 24, 2008 denial, the issues in this case are whether the
petitioner has established its ability to pay the proffered wage as of the priority date and continuing
until the beneficiary obtains lawful permanent residence, and whether the beneficiary was qualified
for the proffered position as of the priority date.

This office has already properly addressed the petitioner’s failure to demonstrate an ability to pay the
wage from the priority date onwards in its April 13, 2010 dismissal in this matter, and that issue will
not be addressed further here.

Section 203(b)(3)(A)i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States.

The petitioner must demonstrate that, on the priority date, the beneficiary had the qualifications stated
on its Form ETA 750 as certified by the DOL and submitted with the instant petition. See Matter of
Wing’s Tea House, 16 1&N Dec. 158 (Act. Reg. Comm. 1977). Here, the Form ETA 750 was
accepted on March 18, 2002.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence properly
submitted on appeal.'

' The submission of additional evidence on appeal is allowed by the instructions to the Form I-
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To determine whether a beneficiary is eligible for an employment based immigrant visa, U.S.
Citizenship and Immigration Services (USCIS) must examine whether the alien’s credentials meet the
requirements set forth in the labor certification. In evaluating the beneficiary’s qualifications, USCIS
must look to the job offer portion of the labor certification to determine the required qualifications
for the position. USCIS may not ignore a term of the labor certification, nor may it impose
additional requirements. See Muiter of Silver Dragon Chinese Restaurant, 19 1&N Dec. 401, 406
(Comm. 1986). See also, Mandany v. Smith, 696 F.2d 1008, (D.C. Cir. 1983); K.R.K. Irvine, Inc. v.
Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of Massachusetts, Inc. v.
Coomey, 661 F.2d 1 (1st Cir. 1981}).

Here, the Form ETA-750A, items 14 and 15, set forth the minimum education, training, and experience
that an applicant must have for the position of restaurant cook. Item 14 does not list any educational
requirements for the position. It does state that the applicant must have two years of experience in the
proffered position. Ttem 15 of Form ETA 750A does not reflect any special requirements.

ltem 13 lists the duties of the proffered position as follows:

Prepare Korean specialty dishes from recipes and menu. Select, clean & carve
meats, poultry, fish, shellfish, vegetables and other items used in dishes. Prepare
rice, different kinds of kimchee & various spices and seasonings. Prepare dishes,
design & portion in accordance with restaurant menu requirements. Keep owner
informed of supply needs & ordering requirements.

The beneficiary set forth his credentials on the Form ETA-750B and signed his namc on March 12,
2002 under a declaration that the contents of the form are true and correct under the penalty of perjury.
At Part 15, eliciting information of the beneficiary’s work experience, he represented that he worked as

2 Korean specialty cook at [ o Oc(0bct

2000 until the date that he signed that form. The beneficiary also stated that he worked as a Korean fast
food specialty cook «t [ INEEGG———— N (om November
1998 through October 2000. He does not provide any additional information concerning his
employment background on that form,

The record includes the following documentation regarding the beneficiary’s work experience. The
petitioner submitted the first two letters listed below in connection with a petition it filed previously on
the beneficiary’s behalf. It submitted the third letter in support of the instant petition.

The letter from the president of the | NN :tcd June 7, 1999 which states that the
beneficiary was hired as a clerk in the company’s Business Planning Department in 1985; in 1988, he
was promoled to assistant manager; in 1990, he was promoted to manager; in 1994, he was promoted to
director of the Business Planning Department; in 1997, the beneficiary was sent to the United States to
set up a U.S. subsidiary corporation; and he served as president of the U.S. subsidiary from November
1997 through the date the lctter was written (June 7, 1999). This lctter lists the beneficiary’s duties in

290B, which are incorporated into the regulations at 8 C.F.R. § 103.2(a)(1). The record in this case
provides no reason to preclude consideration of any of the documents newly submitted on appeal.
See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988).
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the U.S. as: he exercises full executive authority to negotiate and enter into contracts; he oversees the
activities of the corporation in carrying out those contracts; he hires, fires and promotes personnel; and
he has complete managerial and executive powers over the company’s U.S. operations. Thus, this letter
does not indicate that the beneficiary had any experience as a restaurant cook while working for

I (o 1985 through June 1999.

The letter from the attorney fo_ dated September 26, 2000 in the record states that
the beneficiary started as a clerk in 1985 and progressed to director in 1997. The letter lists the
beneficiary’s duties within the company overseas, and his duties did not include cooking. The letter
also indicates that the beneficiary had purely executive and managerial duties in the United States
through the date the letter was written.

The letter from the president of || R c:tcd September 26, 2007 in the record states that
in November 1997, the beneficiary was the president of its U.S. subsidiary. In November 1998,
according to this letter, the company bought a Korean style restaurant and the beneficiary served as a
Korean specialty cook for the restaurant in addition to his duties as the company’s president. The letter
explains that in 1999 the | EIEEEEE <ubmitted a petition requesting that the beneficiary be
granted a visa as an executive/manager. Thus, even though, the beneficiary served concurrently as a
cook throughout his employment, according to this letter, the documentation submitted with the earlier
filing focused on his duties as an executive. The letter indicates that the beneficiary served as a Korean
specialty cook from November 1998 through June 2003.°

Also in the record is a “confirmation of national technical qualification holder” issued by the human
resources development of Korea which indicates that the beneficiary received the title of [ ROl

I o Scpiember 23, 1996, This document does not indicate whether the beneficiary ever
completed two years full time experience as a restaurant cook.

In addition, the petitioner submitied a letter dated February 9, 2007 which refers to work experience
which the beneficiary gained after the March 18, 2002 priority date. The AAQ finds that this letter is
not probative in this matter. This office may only consider work experience which the beneficiary
gained before the priority date when determining whether he meets the requirements of the Form ETA
750. See Matter of Wing'’s Tea House, 16 I&N Dec. 158 (Act. Reg. Comm. 1977).

The regulation at 8 C.F.R. § 204.5(1)(3) provides:
(it) Other documentation—
(A) General. Any requirements of training or experience for skilled workers,
professionals, or other workers must be supported by letters from trainers or
employers giving the name, address, and title of the trainer or employer, and a

description of the training received or the experience of the alien.

(B) Skilled workers. 1f the petition is for a skilled worker, the petition must be

? The brief submitted on appeal indicates that the beneficiary spent at least 24 hours each week
during the 41 months before the priority date working as a restaurant cook. The employment letters
in the record do not make this assertion.
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accompanied by evidence that the alien meets the educational, training or
experience, and any other requirements of the individual labor certification,
meets the requirements for Schedule A designation, or meets the requirements
for the Labor Market Information Pilot Program occupation designation. The
minimum requirements for this classification are at Ieast two years of training or
experience.

Thus, the letter dated June 7, 1999 indicates that the beneficiary did not have any experience as a
restaurant cook while working for/ NN from 1985 through June 1999. The letier dated
September 26, 2000 also indicates that the beneficiary had purely executive and managerial duties in the
United States while working for | | RIS . hrough the date the letter was written. However,
the letter submitted in support of the instant application dated September 26, 2007 indicates that the
beneficiary served as a Korean specialty cook from November 1998 through June 2003. These
inconsistencies call the authenticity of the beneficiary’s experience letters and all the evidence of record
into question.

Doubt cast on any aspect of the proof submitted by an applicant or petitioner may lead to a
reevaluation of the reliability and sufficiency of the remaining evidence offered in support of the
petition. It is incumbent upon the petitioner to resolve any inconsistencies in the record by
independent objective evidence, and attempts to explain or reconcile such inconsistencies, absent
competent objective evidence pointing to where the truth, in fact, lies, will not suffice. See Matter of
Ho, 19 &N Dec. 582 (BIA 1988).

The petitioner here has not provided any independent, objective evidence to overcome the
inconsistencies in the record regarding the beneficiary’s work experience acquired before the priority
date.

The petitioner has not provided reliable, consistent evidence to establish that the beneficiary had
acquired two years of experience in the proffered job as of the priority date, as required by the Form
ETA 750, as certified. Thus, the petitioner has not demonstrated that the beneficiary is qualified to
perform the duties of the proffered position.

In addition, the petitioner has not established that it had the ability to pay the proffered wage from
the priority date onwards.

The petition will be denied for the above stated reasons, with each considered as an independent and
alternative basis for denial. The burden of proof in these proceedings rests solely with the petitioner.
Section 291 of the Act, 8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.




