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INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the
documents related to this matter have been returned to the office that originally decided your case. Please
be advised that any further inquiry that you might have concerning your case must be made to that office.

If you believe the law was inappropriately applied by us in reaching your decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen.
The specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or
Motion. The fee for a Form [-290B is currently $585, but will increase to $630 on November 23, 2010.
Any appeal or motion filed on or after November 23, 2010 must be filed with the $630 fee. Please be
aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must be filed within 30 days of the decision
that the motion seeks to reconsider or reopen.

Péfry Rhew
Chief, Administrative Appeals Office
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DISCUSSION: The employment based visa petition was denied by the Director, Nebraska
Service Center and is now before the Administrative Appeals Office (AAO) on appeal. The
appeal will be dismissed.

The petitioner is a private household. It seeks to employ the beneficiary permanently in the
United States as a babysitter/housekeeper. As required by statute, a Form ETA 750, Application
for Alien Employment Certification’ approved by the Department of Labor (DOL), accompanied
the petition. The director determined that the petitioner had not established that the requirements
set forth on the approved labor certification were consistent with the visa classification sought.
The director denied the petition on January 20, 2009.

On appeal, the petitioner, through counsel, asserts that the designation of the visa classification
actually reflected the requirements advertised that DOL approved, but “were never updated [on
the forms] by the Department of Labor Backlog Reduction Center” and that the petition merits
approval.

The AAO conducts appellate review on a de novo basis. The AAO’s de novo authority is well
recognized by the federal courts. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004).

The record shows that the appeal is properly filed, timely and makes a specific allegation of error
in law or fact. The procedural history in this case is documented by the record and incorporated
into the decision. Further elaboration of the procedural history will be made only as necessary.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(1), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States.

Section 203(b)(3)(A)(iii) of the Immigration and Nationality Act (the Act), 8 US.C. §
1153(b)(3)(A)(iii), provides for the granting of preference classification to other qualified
immigrants who are capable, at the time of petitioning for classification under this paragraph, of
performing unskilled labor, not of a temporary or seasonal nature, for which qualified workers are
not available in the United States.

The regulation at 8 C.F.R. § 204.5(1) states in pertinent part:

(4) Differentiating between skilled and other workers. The determination of
whether a worker is a skilled or other worker will be based on the requirements

' After March 28, 2005, the correct form to apply for labor certification is the ETA Form 9089.
See 69 Fed. Reg. 77325, 77326 (Dec. 27, 2004).
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of training and/or experience placed on the job by the prospective employer, as
certified by the Department of Labor.

The Immigrant Petition for Alien Worker (Form I-140) was filed on October 15, 2007. The
petitioner sought visa classification (Part 2, paragraph g of I-140) of the beneficiary as an unskilled
worker (requiring less than two years of training or experience) under section 203(b)(3)(A)(iii) of
the Act.

Citing 8 C.F.R. § 204.5(1)(2), the director determined that in order to classify the alien as an
unskilled worker under section 203(b)(3)(A)(iii) of the Act, the certified position as set forth on the
Form ETA 750 must require less than two years of training or experience. As Item 14 of the labor
certification establishes that the position’s minimum requirements are two years of experience in the
job offered, the beneficiary can only be classified as a “skilled worker” under section
203(b)(3)(A)(1). The director denied the petition on this basis because the petitioner did not
demonstrate that the position required less than two years training or experience.

On appeal, because of a backlog reduction program, counsel asserts that the DOL permitted
employers to run advertisements for jobs with different wages, duties and experience without
first requesting a formal amendment to the labor certification. In this case, counsel states that the
petitioner advertised an experience requirement of one year in the offered job as shown in the
copies of newspaper advertisements provided on appeal. He adds that the petitioner was
concerned that DOL had not changed the 2-year requirement to conform to the advertisement but
were told by DOL that the exact requirements should be advertised. Because the DOL
subsequently approved the Form ETA 750 without changing the experience requirement from
two years to one year, he claims that DOL actually certified the labor certification using the one
(1) year requirement. He contends that the petition should be approved for the visa
classification of unskilled worker as designated on the Form I-140.

The AAO does not concur. First, counsel’s assertions that DOL approved a change in the terms
of the labor certification to require one year of experience is not shown on the approved Form
ETA 750 submitted to the record, regardless of how the job was advertised by the petitioner.
The unsupported assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 1&N
Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 1&N Dec. 1 (BIA 1983); Matter of Ramirez-
Sanchez, 17 1&N Dec. 503, 506 (BIA 1980). USCIS must look to the job offer portion of the
labor certification to determine the required qualifications for the position. USCIS may not
ignore a term of the labor certification, nor may it impose additional requirements. See Matter of
Silver Dragon Chinese Restaurant, 19 1&N Dec. 401, 406 (Comm. 1986). See also, Mandany v.
Smith, 696 F.2d 1008, (D.C. Cir. 1983); K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir.
1983); Stewart Infra-Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir.
1981). The certified labor certification before us requires two years of experience in the
position offered. Second, the United States Citizenship and Immigration Services (USCIS) does
not have jurisdiction to change the terms of the labor certification that involve any items related
to the test of the labor market.
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It is noted that the regulation at 8 C.F.R. § 103.2(b)(8), clearly allows the denial of an application
or petition, notwithstanding any lack of required initial evidence, “if there is evidence of
ineligibility in the record.” In this case, the visa classification was not supported by the approved
labor certification submitted with the petition.

Based on a review of the underlying record and the argument submitted on appeal, it is not
concluded that the petitioner established that the certified position required less than two years
training or experience in order to approve the petition for the visa classification sought.

Beyond the decision of the director, it is noted that the petitioner failed to submit any evidence of
the petitioner’s ability to pay the proffered wage and failed to submit sufficient evidence of the
beneficiary’s past employment in the job offered.> As set forth on Part A of the ETA 750, the

2 With respect to the petitioner’s ability to pay the proffered wage, it is noted that the regulation
at 8 C.F.R. § 204.5(g)(2) states:

Ability of prospective employer to pay wage. Any petition filed by or for an
employment-based immigrant which requires an offer of employment must be
accompanied by evidence that the prospective United States employer has the
ability to pay the proffered wage. The petitioner must demonstrate this ability
at the time the priority date is established and continuing until the beneficiary
obtains lawful permanent residence. Evidence of this ability shall be either in
the form of copies of annual reports, federal tax returns, or audited financial
statements. In a case where the prospective United States employer employs
100 or more workers, the director may accept a statement from a financial
officer of the organization which establishes the prospective employer’s
ability to pay the proffered wage. In appropriate cases, additional evidence ,
such as profit/loss statements, bank account records, or personnel records,
may be submitted by the petitioner or requested by [(USCIS)].

If the petitioner does not establish that it employed and paid the beneficiary an amount at least
equal to the proffered wage during a given period, USCIS will next examine the net income
figure reflected on the petitioner’s federal income tax return, without consideration of
depreciation or other expenses. River Street Donuts, LLC v. Napolitano, 558 F.3d 111 (1* Cir.
2009); Taco Especial v. Napolitano, --- F. Supp. 2d. ---, 2010 WL 956001, at *6 (E.D. Mich.
2010. Reliance on federal income tax returns as a basis for determining a petitioner’s ability to
pay the proffered wage is well established by judicial precedent. Elatos Restaurant Corp. v.
Sava, 632 F. Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. v.
Feldman, 736 F.2d 1305 (9th Cir. 1984)); see also Chi-Feng Chang v. Thornburgh, 719 F. Supp.
532 (N.D. Texas 1989); K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985);
Ubeda v. Palmer, 539 F. Supp. 647 (N.D. Ill. 1982), aff’d, 703 F.2d 571 (7th Cir. 1983).
Reliance on the petitioner’s gross sales and profits and wage expense is misplaced. Showing that
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proffered wage is stated as -per hour, which amounts to -per year. Pursuant to the
regulatory requirements, the petitioner must demonstrate this continuing ability beginning as of
the priority date.® It must also demonstrate that the beneficiary has the necessary education and
experience specified on the labor certification as of the priority date. The filing date or priority
date of the Form ETA 750 is the initial receipt in the DOL’s employment service system. See 8
C.F.R. § 204.5(d); Matter of Wing’s Tea House, 16 1&N 158 (Act. Reg. Comm. 1977). In this
case, the priority date is December 31, 2003. As the record contains no evidence of the
petitioner’s continuing financial ability to pay the proffered wage, the petition is not approvable
on this basis.

Additionally, it is noted that the letter, dated August 12, 1997, from |||l s verification
of the beneficiary’s previous work experience as a babysitter and housekeeper failed to confirm
whether the experience was part-time or full-time and failed to comport with the dates of

the petitioner’s gross sales and profits exceeded the proffered wage is insufficient. Similarly,
showing that the petitioner paid wages in excess of the proffered wage is insufficient.

In K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. at 1084, the court held that the Immigration and
Naturalization Service, now USCIS, had properly relied on the petitioner’s net income figure, as
stated on the petitioner’s corporate income tax returns, rather than the petitioner’s gross income.
The court specifically rejected the argument that the Service should have considered income
before expenses were paid rather than net income. See Taco Especial v. Napolitano, --- F. Supp.
2d. at *6 (gross profits overstate an employer's ability to pay because it ignores other necessary
expenses).

The regulation at 8 C.F.R. § 204.5(1)(3) provides:

(1) Other documentation—

(A) General. Any requirements of training or experience for skilled
workers, professionals, or other workers must be supported by letters
from trainers or employers giving the name, address, and title of the
trainer or employer, and a description of the training received or the
experience of the alien.

? In evaluating whether a job offer is realistic, United States Citizenship and Immigration Services
(USCIS) requires the petitioner to demonstrate financial resources sufficient to pay the
beneficiary’s proffered wage, although in some circumstances, other factors affecting the
petitioning business will be considered if the evidence warrants such consideration. See Matter of
Sonegawa, 12 1&N Dec. 612 (Reg. Comm. 1967). In this case, such consideration is not necessary
because the record lacks any financial documentation.
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employment claimed by the beneficiary on Part B of the ETA 750. Part B of the ETA 750 was
signed by the beneficiary on December 23, 2003. She claimed that her job with
I stortcd in July 1995 and ended in September 1998. d letter, however, states
that the beneficiary was employed “from the years 1994 through 1998.” It is incumbent on the
petitioner to resolve any inconsistencies in the record by independent objective evidence, and
attempts to explain or reconcile such inconsistencies, absent competent objective evidence
pointing to where the truth, in fact, lies, will not suffice. Matter of Ho, 19 1&N Dec. 582, 591-
592 (BIA 1988). As the record currently stands, this evidence is not sufficient to verify the
beneficiary’s employment with the Youngs or establish that she met the experience requirements
set forth on the approved labor certification.

This office notes that a petition which fails to comply with the technical requirements of the law
may be denied by the AAO even if the Service Center does not identify all of the grounds for
denial in the initial decision. See Spencer Enterprises, Inc. v. United States, 299 F. Supp. 2d
1025, 1043 (E.D. Cal. 2001), aff’'d. 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381
F.3d 143, 145 (3d Cir. 2004)(AAQ’s de novo authority well recognized by federal courts.)

The petition will be denied for the above stated reasons, with each considered as an independent
and alternative basis for denial.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.



