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PETITION: Immigrant petition for Alien Worker as an Other, Unskilled Worker pursuant to section
203(b)(3) of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be
submitted to the office that originally decided your case by filing a Form [-290B, Notice of Appeal or Motion,
with a fee of $585. Please be aware that 8 C.F.R. § 103.5(a){(1)(i) requires that any motion must be filed
within 30 days of the decision that the motion secks to reconsider or reopen.

Thank you,
KA S vler, fo-

Perry Rhew
Chief, Administrative Appeals Office
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DISCUSSION: The Director, Nebraska Service Center, revoked the approval of the immigrant visa
petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal
will be remanded to the director.

The petitioner is an individual. She seeks to employ the beneficiary permanently in the United
States as a domestic worker. As required by statute, the petition is accompanied by a Form ETA
750, Application for Alien Employment Certification, approved by the United States Department of
Labor (DOL). As set forth in the director’s April 30, 2009 decision, the director revoked the
approval of the petition because the petitioner had not established that it had the continuing ability to
pay the beneficiary the proffered wage beginning on the priority date of the visa petition and
continuing to the present.

Section 203(b}3)A)iii) of the Immigration and Nationality Act (the Act), 8 US.C
§ 1153(b)(3)(A)iii), provides for the granting of preference classification to other qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
unskilled labor, not of a temporary or seasonal nature, for which qualified workers are not available in
the United States.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAQ considers all pertinent evidence in the record, including new evidence
properly submitted upon appeal .

In order to properly file an appeal, the regulation at 8 C.F.R. § 205.2(d) provides that the affected
party must file the complete appeal within 15 days after service of the decision to revoke the
petition. If the decision was mailed, the appeal must be filed within 18 days. See 8 C.F.R.
§ 103.5a(b). The date of filing is not the date of mailing, but the date of actual receipt. See § C.F.R.

§ 103.2(a)(7X().

The record indicates that the director issued the decision on April 30, 2009. The petitioner
improperly filed the appeal without a filing fee on June 9, 2009. Therefore, the appeal was rejected.
The appeal was filed with the proper filing fee on July 10, 2009. However, the appeal was untimely
filed.

On appeal, counsel for the petitioner requests that the appeal be accepted as late due to neglect by his
office. He states that he did not receive a copy of the notice of revocation.

! The submission of additional evidence on appeal is allowed by the instructions to the Form 1-290B,
which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). The record in
the instant case provides no reason to preclude consideration of any of the documents newly
submitted on appeal. See Maiter of Soriano, 19 1&N Dec. 764 (BIA 1988).
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Upon review of the record, the AAO has determined that the director’s decision dated April 30, 2009
was not properly sent to the petitioner’s counsel in the instant matter. Therefore, the AAO will
remand the case to the director to send proper notification of his decision in this case.

In view of the foregoing, the previous decision of the director will be withdrawn. The petition will
be remanded to the director to reissue his decision in this case. The director may request additional
evidence considered pertinent. Similarly, the petitioner may provide additional evidence within a
reasonable period of time to be determined by the director. Upon receipt of all of the evidence, the
director will review the entire record and enter a new decision.

ORDER: The director’s decision is withdrawn. The petition is remanded to the director
for farther action in accordance with the foregoing and entry of a new
decision.




