
I 

identifying data deleted to 
Prevent clearly unwarranteo 
hvasim of- pn"rnY 

U.S. Department of Hamelend Security 
U S .  Citizenship and lmmigr ; i l i i~n  Srrvic~.h 
Ofice ofAdnt~rii.~l,-i~iiveA~~~~~~ol.~ MS 20')O 
Washington, DC 20524~2041) 

U.S. Citizenship 
and Immigration 
Services 

FILE: - Office: NEBRASKA SERVICE CENTER Dale: SEP 2 7 2010 
LIN 07 074 52410 

PETITION: Immigrant Pelilion for Alien Worker as a Skilled Worker or Professional pursuant lo Section 
203(b)(3) of the Immigration and Nationality Act, 8 U.S.C. 3 1153(h)(3) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Encloscd please find the decision of the Administrative Appeals Office in your case. All of the documents 
rclatcd lo this matter havc heen returned to the office that originally decided your casc. Plcasc hc advised thal 
any lurthcr inquiry t h a ~  you might havc concerning your casc must bc madc to that office. 

I f  you believe the law was inappropriately applied by us in reaching our decision, or you have addition;ll 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. Thc 
specific requirements for filing such a request can he found at 8 C.F.R. 3 103.5. All motions must be 
submitled to thc office that originally decided your case by filing a Form I-290B, Notice of Appeal or Motion. 
with i~ l'cc of $585. Plcasc he aware that 8 C.F.R. 5 103.5(a)(l)(i) requires that any motion must he filcd 
within 30 days of the decision khal the molion seeks to reconsider or reopen. 

Thank you, 

Chief, Administrative Appeals Office 



DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center, 
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
sustained in part and dismissed in part. 

The petitioner is a floral shop. It seeks to employ the beneficiary permanently in the United States 
as a floral designer. The petition is accompanied by a photocopy of an ETA Form 750, Application 
for Alien Employment Certification, approved by the United States Department of Labor (DOL). 
The director determined that the petitioner had not established that it had the continuing ability to 
pay the beneficiary the proffered wage beginning on the priority date of the visa petition and that the 
petitioner had not submitted an original ETA Form 750. The director denied the petition 
accordingly. 

The record shows that the appeal is properly filed, timely and makes a specific allegation of error i n  
law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as necessary. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
5 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
skilled labor (requiring at least two years training or experience), not of a temporary nature, for 
which qualified workers are not available in the United States. 

The regulation at 8 C.F.R. 5 204.5(g)(2) states in pertinent part: 

Ability of' pro~pective employer to pay wage. Any petition filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the ability 
to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on thc 
priority date, which is the date the ETA Form 750, Application for Alien Employment Certification, 
was accepted for processing by any office within the employment system of the DOL. See 8 C.F.R. 
5 204.5(d). The petitioner must also demonstrate that, on the priority date, the beneficiary had the 
qualifications stated on its ETA Form 750, Application for Alien Employment Certification, as 
certified by the DOL and submitted with the instant petition. Matter of  wing!^ Teu House, 16 I&N Dec. 
158 (Act. Reg. Comm. 1977). 

Here, the ETA Form 750 was accepted on January 8, 2004. The proffered wage as stated on the 
ETA Form 750 is $19.90 per hour which equates to $36,218 per ycar based on a 35 hour week. 'rhc 
ETA Form 750 states that the position requires two years of experience in the job offered of floral 
designer. 
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The AAO conducts appellate review on a de novo basis. See Soltane v. DO.1, 381 F.3d 143, 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted upon appeal.' 

The evidence in the record of proceeding does not show how the petitioner is structured as a 
corporation; does not establish when the entity was incorporated; does not provide thc number of 
employees; and does not provide whether or not the petitioner's fiscal year is based on a calendar 
year. On the ETA Form 750, signed by the beneficiary on October 2, 2003, the beneficiary claimed 
io have worked for the petitioner from January 2001 through the present (October 2,2003). 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because ihe filing of 
an ETA Form 750 labor certification application establishes a priority date for any immigrant petition 
later based on the ETA Form 750, the petitioner must establish that the job offer was realistic as of the 
priority date and that the offer remained realistic for each year thereafter, until the beneficiary obtains 
lawful permanent residence. The petitioner's ability to pay the proffered wage is an essential clement in 
evaluating whether a job offer is realistic. See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg. 
Comm. 1977); see ul.so 8 C.F.R. $ 204.5(g)(2). In evaluating whether a job offer is realistic, United 
States Citizenship and Immigration Services (USCIS) requires the petitioner to demonstrate financial 
resources sufficient to pay the beneficiary's proffered wages, although the totality of the circumstances 
affecting the petitioning business will be considered if the evidence warrants such consideration. See 
Mtrtter oj'.Yonegtzwa, 12 I&N Dec. 612 (Reg. Comm. 1967). 

In determining the petitioner's ability to pay the proffered wage during a given period, lJSClS will 
first examine whether the petitioner employed and paid the beneficiary during that period. If thc 
petitioner establishes by documentary evidence that it employed the beneficiary at a salary equal lo 
or greater than the proffered wage, the evidence will be considered prima fi~cie proof of ihc 
petitioner's ability to pay the proffered wage. In the instant case, the petitioner has submitted copies 
of the 2004 through 2006 Forms W-2, Wage and Tax Statements, and the 2004 and 2005 Forms 
1099-MISC, Miscellaneous Income, issued by the petitioner on behalf of the beneficiary that shows 
that the beneficiary was paid a salary of $36,726 in 2004, $36,347.90 in 2005, and $38,716.95 in  
2006. As the petitioner paid the beneficiary more than the proffered salary of $36,218 in each of thc 
pertinent years, the petitioner has established its continuing ability to pay the proffered wage from 
the priority date of January 8,2004. Therefore, the petitioner has overcome the director's ground for 
denial of ability to pay, and this part of the appeal will be sustained. 

In response to a request for evidence, issued by the director on December 13, 2007 and with regard 
to the petitioner's failure to submit an original ETA Form 750, counsel claimed that the original 
ETA Form 750 was submitted with the filing of the petition on January 16, 2007. On appeal, 

I The submission of additional evidence on appeal is allowed by the instructions to the Form I-2OOB, 
which are incorporated into the regulations by the regulation at 8 C.F.R. 5 103.2(a)(l). The record in 
the instant case provides no reason to preclude consideration of any of the documents newly 
submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988). 
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counsel submits another photocopy of the original ETA Form 750, but claims that he is submitting 
the original ETA Form 750. 

The regulation at 8 C.F.R. § 204.5(1)(3) states in pertinent part: 

Irzirial evidence ( i )  Labor certification or evidence that alien qiialifies fur Lnhor 
Market Infirmution Pilot Program. Every petition under this classification must be 
accompanied by an individual labor certification from the Department of Labor, by an 
application for Schedule A designation, or by documentation to establish that the 
alien qualifies for one of the shortage occupations in the Department of Labor's 
Labor Market Information Pilot Program. . . 

The regulation at 8 C.F.R. § 204.5(g)(l) states in pertinent part: 

Initiul evidence. (I)  General. Specific requirements for initial supporting documents 
for the various employment-based immigrant classifications are set forth in this 
section. In general, ordinary legible photocopies of such documents (except for labor 
certifications from the Department of Labor) will be acceptable for initial filing and 
approval. However, at the discretion of the director, original documents may be 
required in individual cases. Evidence relating to qualifying experience or training 
shall be in the form of letter(s) from current or former employer(s) or trainer(s) and 
shall include the name, address, and title of the writer, and a specific description of 
thc duties performed by the alien or of the training received. If such evidence is 
unavailable. other documentation relating to the alien's experience or training will be 
considered. 

(Emphasis added.) 

The regulation at 8 C.F.R. § 103.2(b)(4) states: 

Suhrnitting copies of documents. Application and petition forms must be sub~nittcd in 
the original. Forms and documents issued to support an application or petition, such 
as labor certifications, Form IAP-66, medical examinations, affidavits, formal 
consultations, and other statements, must be submitted in the original unless 
previously filed with the CIS. 

The authority to adjudicate appeals is delegated to the AAO by the Secretary of the Department ot 
Homeland Security (DHS) pursuant to the authority vested in him through the Homeland Security Act 
of 2002, Pub. L. 107-296. See DHS Delegation Number 0150.1 (effective March 1, 2003); see trl\o 8 
C.F.R. 5 2.1(2003). The AAO exercises appellate jurisdiction over the matters described at 8 C.F.R. $ 
103,1(f)(3)(iii) (as in effect on February 28, 2003). See DHS Delegation Number 0150.1(U) \riprti; 8 
C.F.R. $ 103.3(a)(1v). 



Among the appellate authorities are appeals from denials of petitions for immigrant visa classification 
based on employment, "except when the denial of the petition is based upon lack of a certification by 
the Secretary of Labor under section 212(a)(5)(A) of the Act." 8 C.F.R. 5 103.l(f)(?)(iii)(R) (2003 cd.). 
In this case, the petitioner has only submitted a photocopy of the certified labor certification, even 
though the director specifically requested the petitioner submit the original labor certification in his 
request for evidence. 

The regulation at 20 C.F.R. § 656.30(e) slates: 

Duplicc~tr. lahor certifications. 

I )  The Certifying Officer shall issue a duplicate labor certification at the written 
request of a Consular or Immigration Officer. The Certifying Officer shall 
issue such duplicate labor certifications only to the Consular or Immigration 
Officer who initiated the request. 

2) The Certifying Officer shall issue a duplicate labor certification to a Consul~~r 
or Immigration Officer at the written request of an alien, employer, or an 
alien's or employer's attorneylagent. Such request for a duplicate labor 
certification must be addressed to the Certifying Officer who issued the labor 
certification; must include documentary evidence from a Consular or 
Immigration Officer that a visa application or visa petition, as appropriate, has 
been filed; and must include a Consular Officer or DHS tracking number. 

In the instant case, the record does not contain any information that indicates that the original labor 
certification is lost or misplaced or that the petitioner was unable to provide the original labor 
certification. Therefore, for this reason, the petition is not approvable. 

The burden of proof in thesc proceedings rests solely with the petitioner. Section 201 of the Act, 
8 U.S.C. 5 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed for lack of an original certified labor certification. 


