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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center,
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
remanded to the director.

The petitioner is a private household. It seeks to employ the beneficiary permanently in the United
States as a panny. As required by statute, the petition is accompanied by a Form ETA 750,
Application for Alien Employment Certification, approved by the United States Department of
Labor (DOL). The director determined that the petitioner had not established that it had the
continuing ability to pay the beneficiary the proffered wage beginning on the priority date of the visa
petition. The director denied the petition accordingly.

The record shows that the appeal is properly filed and timely and makes a specific allegation of error
in law or fact. The procedural history in this case is documented by the record and incorporated into
the decision. Further elaboration of the procedural history will be made only as necessary.

As set forth in the director’s August 5, 2008 denial, the primary issue in this case is whether or not
the petitioner has the ability to pay the proffered wage as of the priority date and continuing until the
beneficiary obtains lawful permanent residence.

Section 203(b)(3)AXiil) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(iii), provides for the granting of preference classification to other qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
unskilled labor, not of a temporary or seasonal nature, for which qualified workers are not available in
the United States.

The regulation 8 C.F.R. § 204.5(g)2) states in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an
employment-based immigrant which requires an offer of employment must be
accompanied by evidence that the prospective United States employer has the ability
to pay the proffered wage. The petitioner must demonstrate this ability at the time the
priority date 1s established and continuing until the beneficiary obtains lawful
permanent residence. Evidence of this ability shall be either in the form of copies of
annual reports, federal tax returns, or audited financial statements.

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the
priority date, which is the date the Form ETA 750, Application for Alien Employment Certification,
was accepted for processing by any office within the employment system of the DOL. See 8§ C.F.R.
§ 204.5(d). The petitioner must also demonstrate that, on the priority date, the beneficiary had the
qualifications stated on its Form ETA 750, Application for Alien Employment Certification, as certified
by the DOL and submitted with the instant petition. Matter of Wing's Tea House, 16 I&N Dec. 158
(Act. Reg. Comm. 1977).
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Here, the Form ETA 750 was accepted on April 30, 2001. The proffered wage as stated on the Form
ETA 750 is $8.84 per hour, which equates to $18,387.20 per year. The Form ETA 750 states that
the position requires eight years of grade school education, four years of high school education, and
one year of experience in the job offered.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence
properly submitted upon appeal.’

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of
an ETA 750 labor certification application establishes a priority date for any immigrant petition later
based on the ETA 750, the petittoner must establish that the job offer was realistic as of the priority date
and that the offer remained realistic for each year thereafter, until the beneficiary obtains lawful
permanent residence. The petitioner’s ability to pay the proffered wage is an essential element in
evaluating whether a job offer is realistic. See Matter of Great Wall, 16 1&N Dec. 142 (Acting Reg.
Comm. 1977); see also 8 C.F.R. § 204.5(g)(2). In evaluating whether a job offer is realistic, United
States Citizenship and Immigration Services (USCIS) requires the petitioner to demonstrate financial
resources sufficient to pay the beneficiary’s proffered wages, although the totality of the circumstances
affecting the petitioning business will be considered if the evidence warrants such consideration. See
Matter of Sonegawa, 12 I&N Dec. 612 (Reg. Comm. 1967).

In determining the petitioner’s ability to pay the proffered wage during a given period, USCIS will
first examine whether the petitioner employed and paid the beneficiary during that period. If the
petitioner establishes by documentary evidence that it employed the beneficiary at a salary equal to
or greater than the proffered wage, the evidence will be considered prima facie proof of the
petitioner’s ability to pay the proffered wage.

If, as in this case, the petitioner does not establish that it employed and paid the beneficiary an
amount at least equal to the proffered wage throughout the requisite time period, USCIS will next
examine the net income figure reflected on the petitioner’s federal income tax return, without
consideration of depreciation or other expenses. River Street Donuts, LLC v. Napolitano, 558 F.3d
111 (1 Cir. 2009). Reliance on federal income tax returns as a basis for determining a petitioner’s
ability to pay the proffered wage is well established by judicial precedent. Elatos Restaurant Corp.
v. Sava, 632 F. Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. v.
Feldman, 736 F.2d 1305 (9th Cir. 1984)); see also Chi-Feng Chang v. Thornburgh, 719 F. Supp.
532 (N.D. Texas 1989); K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda
v. Palmer, 539 F. Supp. 647 (N.D. 11l. 1982), aff’d, 703 F.2d 571 (7th Cir. 1983).

' The submission of additional evidence on appeal is allowed by the instructions to the Form I-
290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). The
record m the instant case provides no reason to preclude consideration of any of the documents
newly submitted on appeal. See Matter of Soriano, 19 1&N Dec, 764 (BIA 1988),
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The petitioner is a private household. The petitioner’s adjusted gross income, assets and personal
liabilities are considered in the determination of the petitioner’s ability to pay. Individual petitioners
must show that they can pay the proffered wage out of their adjusted gross income or other available
funds. In addition, they must show that they can sustain themselves and their dependents. See
Ubeda v. Palmer, 539 F. Supp. 647 (N.D. Ill. 1982), aff'd, 703 F.2d 571 (7™ Cir. 1983),

In the instant case, the private household consists of the petitioners,—, and

their dependent children (two children in 2001 through 2004 and three children in 2005 through
2007). The petitioner’s Internal Revenue Service (IRS) Forms 1040, U.S. Individual Tax Returns,
and listings submitted by the petitioner of estimated yearly household expenses reflect the following:

YEAR ADJUSTED GROSS INCOME (AGI) ($)* HOUSEHOLD EXPENSES (§)
2001 61,423 39,046.30
2002 82,977 33,463.35
2003 92,555 32,273 .45
2004 88,527 37,574.76
2005 104,751 39,200.46
2006 123,178 41,112.93
2007 114,271 45,401.05

Therefore, the petitioner’s adjusted gross income, minus their estimated household expenses, equals
$22,376.70 in 2001; $49,513.65 in 2002; $60,281.55 in 2003; $50,952.24 in 2004; $65,550.54 in
2005; $82,065.07 in 2006; and, $68,869.95 in 2007. In each of the years 2001 through 2007, the
petitioner has established its ability to pay the beneficiary the wage of $18,387.20.

Based on the evidence submitted, the AAO withdraws the decision of the director regarding the
petitioner’s ability to pay the proffered wage. The petitioner has established that it had the
continuing ability to pay the beneficiary the proffered wage beginning on the priority date of the visa
petition.

However, beyond the decision of the director, the petitioner has not demonstrated that the
beneficiary is qualified to perform the duties of the proffered position. An application or petition
that fails to comply with the technical requirements of the law may be denied by the AAO even if
the Service Center does not identify all of the grounds for denial in the initial decision. See Spencer
Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 345 F.3d 683
(9™ Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the AAQ
conducts appellate review on a de novo basis).

To determine whether a beneficiary is eligible for an employment based immigrant visa, USCIS must
examine whether the alien's credentials meet the requirements set forth in the labor certification. In

2 AGI is listed on IRS Form 1040 line 33 (2001), line 35 (2002), line 34 (2003), line 36 (2004), and
line 37 (2005 -2007).
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evaluating the beneficiary’s qualifications, USCIS must look to the job offer portion of the labor
certification to determine the required qualifications for the position. USCIS may not ignore a term
of the labor certification, nor may it impose additional requirements. See Matter of Silver Dragon
Chinese Restaurant, 19 1&N Dec. 401, 406 (Comm. 1986). See also, Mandany v. Smith, 696 F.2d
1008, (D.C. Cir. 1983); KR K. Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-
Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981). According to the
plain terms of the labor certification, the applicant must have two years of experience in the job
offered or two years of experience in the related occupation of administrative assistant or accounting
clerk.

The beneficiary set forth her credentials on the labor certification and signed her name under a
declaration that the contents of the form are true and correct under the penalty of perjury. On the
section of the labor certification eliciting information of the beneficiary’s education, she did not list any
entries regarding her grade school or high school education.

As previously indicated, the Form ETA 750 states that the position requires eight years of grade
school education, four years of high school education, and one year of experience in the job offered.
In the instant case, the record of proceedings includes evidence of the beneficiary’s one year of
experience in the job offered. However, the record does include evidence of the beneficiary’s
education.

The regulation at 8 C.F.R. § 204.5(1)(3)(ii}D) states that if the petition is for an unskilled (other)
worker, it must be accompanied by evidence that the alien meets any educational, training and
experience, and other requirements of the labor certification. In this case, the evidence does not
demonstrate that the beneficiary has the eight years of grade school and four years of high school
education required for the proffered position. Thus, the petitioner has not demonstrated that the
beneficiary is qualified to perform the duties of the proffered position.

In view of the fact that the petitioner has overcome the director’s basis of denial, but another ground
of ineligibility exists that was not raised by the director in his decision, the director’s decision will be
withdrawn. The petition is remanded to the director for consideration of the issue stated above. The
director may request any additional evidence considered pertinent. Similarly, the petitioner may
provide additional evidence within a reasonable period of time to be determined by the director.
Upon receipt of all the evidence, the director will review the entire record and enter a new decision.

ORDER: The director’s decision is withdrawn; however, the petition is currently not
approvable for the reasons discussed above, and therefore the AAO may not approve
the petition at this time. Because the petition is not approvable, the petition is
remanded to the director for issuance of a new, detailed decision which, if adverse to
the petitioner, 1s to be certified to the AAO for review.




