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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and 
is now before the Administrative Appeals Office (AAO) on appeal, The appeal will bc dismissed. 

The petitioner is a garment manufacturer, It seeks to employ the beneficiary permanently in the 
United States as a lock stitch machine operator, I As required by statute, the petition is accompanied 
by a Form ETA 750, Application for Alien Employment Certification, approved by the United States 
Department of Labor (DOL). The director determined that the petitioner had not established that it 
had the continuing ability to pay the beneficiary the proffered wage beginning on the priority date of 
the visa petition. The director denied the petition accordingly. 

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in 
law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as necessary. 

As set forth in the director's January 18,2008 denial, the single issue in this case is whether or not 
the petitioner has the ability to pay the proffered wage as of the priority date and continuing until the 
beneficiary obtains lawful permanent residence. 

The AAO conducts appellate review on a de novo basis. Sec So/tanc v. DO.!, 381 F.3d 143, 145 (3d 
Cir. 2(04). The AAO considers all pertinent evidence in the record. including new evidence 
properly submitted upon appeal 2 

Section 203(b)(3)(A)(iii) of the Immigration and Nationality Act (the Act), 8 U.S.c. * 1153(b)(3)(A)(iii), provides for the granting of preference classification to other qualified inunigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
unskilled labor, not of a temporary or seasonal nature, for which qualified workers arc not available in 
the United States. 

The regulation 8 C.F.R. § 204.5(g)(2) states in pertinent part: 

I The instan.t petition is for a substituted beneficiary. An 1-140 petition for a substituted beneficiary 
filed prior to July 16, 2007 retains the same priority date as the original ETA 750. Memorandum 

rrornilllllillillllllllllllllllllllllillilillllllllllllilllllllllllllllllllllllil 
to Regional Directors, et aI., Interim Guidance Regarding the 

(DOL) final rule, Lahor Certiticolioll F)r lhe Permal1cl1l 
Employment otAlicns in lhe Unitcd States; Reducing the Incentives and Opportunities/i)r Fraiid wul 
AhIlse and Enhancing Program Integrity, on Determining Labor Certification Validity and the 
Prohibition of Labor Certification Substitution Requests. HQ70/6.2 AD07-2(), June 1,2007. See 
htlp://www.uscis.gov/files/press relcase/DOLPermRule060 I 07.pdf (accessed December 28, 2010). 
2 The submission of additional evidence on appeal is allowed by the instructions to the Form 1-290B, 
which are incorporated into the regulations by the regulation at 8 C.F.R. § I 03.2(a)( I). The record III 

the instant casc provides no reason to preclude consideration of any of the documents newly 
submitted on appeal. See Mallerof'Soriano, 19 I&N Dec. 764 (BIA 1988). 
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Ability of' prospective employer 10 pay waKe. Any petition filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the ability 
to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority date, which is the date the Form ETA 750, Application for Aliell Employment Certificatioll. 
was accepted for processing by any office within the employment system of the DOL. See 8 C.F.R. * 204.5(d). The petitioner must also demonstrate that, on the priority date, the beneficiary had the 
ljualifications stated on its Form ETA 750 as certified by the DOL and submitted with the instant 
petition. Matter of" Wing's Tea HOllse, 16 I&N Dec. 158 (Act. Reg. Comm. 1977). 

The Form ETA 750 was filed by P & K Fashion and accepted for processing by the DOL on June 7. 
1988. The proffered wage as stated on the Form ETA 750 is $4.44 per hour, which equates to 
$9,235.20 per year. The Form ETA 750 states that the position has no education, training or 
experience requirements other than that the beneficiary must have the legal right to work. The 
petitioner asserts that it is a "successor-in-interest" to P & K Fashion, the applicant listed on the 
Form ETA 750. 

Matter of" Dial Auto is an AAO decision designated as precedent by the Commissioner. See Matter 
of" Dial Allto Repair Shop. Inc., 19 I&N Dec. 481 (Comm. 1986). The regulation at 8 C.F.R. 
~ I 03.3( c) provides that precedent decisions are binding on all USCIS employees in the administration 
of the Act. Precedent decisions must be designated and published in bound volumes or as interim 
decisions. 8 C.F.R. § 103.9(a). 

By way of background, Muttcr of" Dial Auto involved a petition filed by 
•• IIi •• on behalf of an alien for the position of automotive technician. The 
beneficiary's former employer, , filed the underlying labor certification. On the 
petItIon. claimed to be a successor-in-interest to The part of the 
Commissioner's decision relating to successor-in-interest issue is set forth below: 

Additionally, the iOlls mudc by the petitioller concerning the 
relationship and itself are issues which have not becn 
resolved. On order (0 determine whether the petitioner was a true successor to 

counsel was instructed on appeal to fully explain the manner 
by which the petitioner took over the business of and to provide 
the Service with a copy of the contract or agreement between (he (wo entities: 

~.'rJV"O~ was submitted. If the petitioner's claim of having assumed 
rights, duties, obligations, etc., is found to be untrue, 

then grounds would exist for invalidation of' the labor certifi"c.·1I1ion finder 20 
CF.R . . ~ 656.30 (1987). Conversely, if the claim is found to be true. alld it is 
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determined that an actual successorship exists, the petition could be approved if 
eligibility is otherwise shown, including ability of the predecessor enterprise to 
have paid the certified wage at the time of filing. 

(All emphasis added). The legacy INS and United States Citizenship and Immigration Services 
(USCIS) has, at times, strictly interpreted Matter of' to limit a successor-in-interest finding 
to cases where the petitioner could show that it assumed all of the original entity's rights, duties, 
obligations and assets. However, a close reading of the Commissioner's decision reveals that it does 
not explicitly require a snccessor-in-interest to establish that it is assuming all of the original 
employer's rights, duties, and obligations. Instead, the petitioner had 
represented that it had assumed all of the original employer's rights, duties, and obligations, bUI had 
failed to submit requested evidence to establish that this was, in fact, true. And, if the petitioner's 
claim was untrue, the Commissioner stated that the underlying lahor certificatio/1 could be 
illvulidated .fi)rlruud or willliil misrepresentation pursuant to 20 C.F.R. § 656.30 (1987).' This is 
why the Commissioner said "rilf the petitioner's claim is found to be true, and it is determined that 
an actual successorship exists, the petition could be approved." (Emphasis added.) The 
Commissioner was explicitly stating that the petitioner's claim that it assumed all of the original 
employer's rights, duties, and obligations is a separate inquiry li'om whether or not the petitioner is a 
successor-in-interest. The Commissioner was most interested in receiving a full explanation as to 
the "manner by which the petitioner took over the business of Ithe alleged predecessor I and seeing a 
copy of "the contract or agreement between the two entities." 

In view of the above, did not state that a valid successor relationship could only 
be established through the assumption of all of a predecessor entity's rights, duties, and obligations. 
Instead, based on this precedent and the regulations pertaining to this visa classification, a valid 
successor relationship may be estahlished if the job opportunity is the same as originally offered on 
the labor certification; if the purported successor establishes eligibility in all respects, including the 
provision of evidence from the predecessor entity, such as evidence of the predecessor's ability to 
pay the proffered wage as of the priority date; and if the petition fully describes and documents the 
transfer and assumption of the ownership of the predecessor by the claimed successor. 

J The regulation at 20 C.F.R, ~ 656.30(d) (1987) states: 

(d) Arter issuance labor certifications are subject to invalidation by the INS or by 
a Consul of the Department of State upon a determination, made in accordance 
with those agencies, procedures or by a Court, of fraud or willful 
misrepresentation of a material fact involving the labor certification application. If 
evidence of such fraud or willful misrepresentation becomes known to a Regional 
Administrator, Employment and Training Administration or to the Administrator, 
the Regional Administrator or Administrator, as appropriate, shall notify in 
writing the INS or State Department, as appropriate. A copy of the notification 
shall be sent to the regional or national office, as appropriate, of the Department 
of Labor's Office of Inspector General. 
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Evidence of transfer of ownership must show that the successor not only purchased the predecessor's 
assets, but also that the successor acquired the essential rights and obligations of the predecessor 
necessary to carryon the business in the same manner as the predecessor. The successor must 
continue to operate the same type of business as the predecessor, and the manner in which the 
business is controlled must remain substantially the same as it was before the ownership transfer. 
The successor must also establish its continuing ability to pay the proffered wage from the date of 
business transfer until the beneficiary obtains lawful permanent residence. 

In this case, the petitioner must establish that it has the ability to pay the proffered wage from the 
date of transfer on February 1, 1997 and continuing until the obtains lawful permanent 
residence. The petitioner must also establish that its predecessor, had the ability to 
pay the proffered wage from the priority date on June 7, 1988 to February 1, 1997. 

It is noted that USCIS records reflect that the petitioner has filed at least 14 Form 1-140 petitions. 
This large number of visa petitions raises concerns regarding the petitioner's ability to pay the 
proffered wage of the instant beneficiary in addition to the other beneficiaries for whom it has 
petitioned. Where a petitioner has filed multiple petitions for multiple beneficiaries which have been 
pending or approved simultaneously, the petitioner must produce evidence that its job offers to each 
beneficiary are realistic, and therefore, that it has the ability to pay the proffered wages to each of the 
beneficiaries of its pending petitions, as of the priority date of each petition and continuing until the 
beneficiary of each petition obtains lawful permanent residence. See 8 C.F.R. § 204.5(g)(2). 

Documents submitted by the petitioner to establish a valid successor relationship include a "Bill of 
Sale" the . , effective as of February 1, 
1997, wherein liabilities from , the seller of_ 
••••• the Articles of filed with the California Secretary of 

hm.vm",. that . was incorporated on February 19, 1997; a "Statement by 
indicating that is the sole owner of 

a sewing contractor business; a City of Los Angeles Tax Registration that 
Inc. is involved with " and, ' ••••••••••• 
dated 1997 wherein _ was offered and accepted the position as Business 

The evidence establishes that the petitioner acquired the assets, essential rights and obligations of the 
predecessor necessary to carryon the business in the same manner as the predecessor. The evidence 
also establishes that the successor is continuing to operate the same type of business as the 
predecessor and that the job opportunity has remained the same. However, the petitioner has not 
established that it and its predecessor had the continuing ability to pay the proffered wage. 

The evidence in the record of proceeding shows that the petitioner is structured as a C corporation. 
The evidence in the record of proceeding also shows that its predecessor, was 
structured as a sole proprietorship. 
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The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of 
an ETA 750 labor certification application establishes a priority date for any immigrant petition later 
based on the ETA 750, the petitioner must establish that the job offer was realistic as of the priority date 
and that the offer remained realistic for each year thereafter, until the beneficiary obtains lawful 
permanent residence. The petitioner's ability to pay the proffered wage is an essential element in 
evaluating whether a job offer is realistic. See Motter of' Grcat Wall, 16 I&N Dec. 142 (Acting Reg. 
Comm. 1977); see also 8 c.F.R. § 204.5(g)(2). In evaluating whether a job offer is realistic, USCIS 
requires the petitioner to demonstrate financial resources sufficient to pay the beneficiary's proffered 
wages, although the totality of the circumstances affecting the petitioning business will be considered if 
the evidence wanants such consideration. Sec Maller of'SOIleR{lWa, 12 I&N Dec. 612 (Reg. Comm. 
1967). 

In determining the petitioner's ability to pay the proffered wage during a given period. USCIS will 
first examine whether the petitioner (and its predecessor entity) employed and paid the beneficiary 
during that period. If the petitioner establishes by documentary evidence that it (and its predecessor 
entity) employed the beneficiary at a salary equal to or greater than the proffered wage, the evidence 
will be considered prima ./(lcie proof of the petitioner's ability to pay the proffered wage. In this 
case, no evidence has been submitted that the substituted beneficiary has ever been employed by the 
petitioner or its predecessor. 

If the petitioner docs not establish that it employed and paid the beneficiary an amount at least equal 
to the proffered wage during that period, USCIS will next examine the net income figure reflccled 
on the petitioner's federal income tax return, without consideration of depreciation or other 
expenses. River Street Donllts. LLC v. Napolitano, 558 FJd III (l" Cir. 2009); Taco I:'special I'. 

NopolilWIO, 696 F. Supp. 2d 873 (E.D. Mich. 2010). Reliance on federal income tax returns as a 
basis for determining a petitioner's ability to pay the proffered wage is well established by judicial 
precedent. Elatos Restaurant Corp. v. Savo, 632 F. Supp. 1049, 1054 (S.D.N.Y. 1986) (citing 
Tongatapll Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d 1305 (9th Cir. 1984)): sec also Chi-Feng 
Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas 1989): KC.P. Food Co" Inc. v. Sava, 623 F. 
Supp. 1080 (S.D.N.Y. 1985): Ubeda v. Palmer, 539 F. Supp. 647 (N.D. III. 1982). atrd. 703 F2d 
571 (7th Cir. 1983). Reliance on thc petitioner's gross receipts and wage expense is misplaced. 
Showing that thc petitioner's gross receipts exceeded the proffered wage is insufficient. Similarly, 
showing that the petitioner paid wages in excess of the proffered wage is insufficient. 

In K c.P. Food Co" Inc. v. Sava, 623 F. Supp. at 1084, the court held that the Immigration and 
Naturalization Service, now USCIS, had properly relied on the petitioner's net income figure, as 
stated on the petitioner's corporate income tax returns, rather than the petitioner's gross income. 
The court specifically rejected the argument that USCIS should have considered income before 
expenses were paid rather than net income. See Taco Especial v. Napo/it(///(}. 696 F. Supp. 2<.1 873 
(E.D. Mich. 2(10) (gross profits overstate an employer's ability to pay because it ignores other 
necessary expenses). 

With respect to depreciation, the court in River Street DOlJuls noted: 
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The AAO recognized that a depreciation deduction is a systematic allocation of 
the cost of a tangible long-term asset and does not represent a specific cash 
expenditure during the year claimed. Furthermore, the AAO indicated that the 
allocation of the depreciation of a long-term asset could be spread out over the 
years or concentrated into a few depending on the petitioner's choice of 
accounting and depreciation methods. Nonetheless, the AAO explained that 
depreciation represents an actual cost of doing business, which could represent 
either the diminution in value of buildings and equipment or the accumulation of 
funds necessary to replace perishable equipment and buildings. Accordingly, the 
AAO stressed that even though amounts deducted for depreciation do not 
represent current use of cash, neither does it represent amounts available to pay 
wages. 
We find that the AAO has a rational explanation for its policy of not adding 
depreciation back to net income. Namely, that the amount spent on a long term 
tangible asset is a "real" expense. 

River Street Donuts, 558 F3d at 118. "[USClS] and judicial precedent support the use of tax returns 
and the net income figures in determining petitioner's ability to pay. Plaintiffs' argument that these 
figures should be revised by the court by adding back depreciation is without support." Chi-FclIg 
Chang. 719 FSupp. at 537 (emphasis added). 

The record of proceeding indicates that the predecessor entity, P & K Fashions, \vas a sole 
proprietorship as of the date the Form ETA 750 was accepted for processing on June 7, 1988, 
through the date of transfer of ownership to the petitioner on February 1, 1997. A sole 
proprietorship is a business in which one person operates the business in his or her personal capacity. 
Black's Law Dicrionary 1398 (7th Ed. 1999). Unlike a corporation, a sole proprietorship does not 
exist as an entity apart from the individual owner. See Matter of' United Investment Group, 19 I&N 
Dec. 248, 250 (Comm. 1984). Therefore the sole proprietor's adjusted gross income, assets and 
personal liabilities are also considered as part of the petitioner's ability to pay. Sole proprietors 
report income and expenses from their businesses on their individual (Form 1040) feeleral tax return 
each year. The business-related income and expenses are reported on Schedule C and are carried 
forward to the first page of the tax return. Sole proprietors must show that they can cover their 
existing business expenses as well as pay the proffered wage out of their adjusted gross income or 
other available funds. In addition, sole proprietors must show that they can sustain themselves and 
their dependents. Uheda v. Palmer, 539 F Supp. 647 (N.D. Ill. 1982), alTd, 703 F.2d 571 (ih Cir. 
1983 ). 

In Uhedu, 539 F Supp. at 650, the court concluded that it was highly unlikely that a petitioning 
entity structured as a sole proprietorship could support himself, his spouse and five dependents on a 
gross income of slightly more than $20,000 where the beneficiary'S proposed salary was $6,000 or 
approximatel y thirty percent (30%) of the petitioner's gross income. 

In the instant case, the predecessor entity's sole proprietor's Internal Revenue Service (IRS) Forms 
1040, U.S. Individual Income Tax Returns, reflect that the sole proprietor supported himself and four 
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dependents in at least the years 1990, 1991, 1993 and 1994, The Forms 1040, page I, line 37, show 
the sole proprietor's adjusted gross income (AG!) as -$69,150, $11,415, $34,990, and 551,995 in 
those years, respectively, On appeal, counsel states that the predecessor entity's sole proprietor's tax 
forms for 1988 and 1989 are not available, For the years 1992 and 1995, no page 1 of the Forms 
1040 were submitted, and for 1996, no tax forms were suhmitted, Furthermore, there is no data 
available regarding the predecessor entity's sole proprietor's household expenses, Based on the 
evidence submitted, the predecessor entity's sole proprietor has not established the ability to pay the 
beneficiary the profrered wage in 1988, 1989, 1990, 1992, 1995 and 1996, In 1991, it is improbahle 
that the predecessor entity's sole proprietor could have sustained herself and a family of rour on a 
gross income of $11,415 where the beneficiary's proposed salary was $9,325,20 or approximately 
81 % of the predecessor entity's sole proprietor's AGL In 1993 and 1994, without a detailed listing 
of the sole proprietor's household expenses, we are unahle to determine if the predecessor entity's 
sole proprietor could have paid the proffered wage and covered his household expenses based on his 
AG I those years, Therefore, the petitioner has not established that the predecessor entity had the 
ability to pay the proffered wage from the priority date to the date of transfer. 

The petitioner is structured as a C corporation, For a C corporation, uscrs considers net income to 
be the figure shown on Line 28 of the Form 1120, U,S, Corporation Income Tax Return, The record 
hefore the director closed on December 12, 2007 with the receipt by the director or the petitioner's 
submissions in response to the director's Request for Evidence (RFE) dated September 13, 2007, 
Therefore, the petitioner's tax retum for 2007 was not yet due and the tax return for 2006 was the 
most recent return available, The petitioner must establish its ability to pay the prorfered wage from 
the date or the transfer of the business on February 1, 1997 through 2006, 

The tax returns contained in the record reflect the petitioner's net income as follows: 

Y car Net Income/Loss ($) 

1997 6,798 
1998 22,591 
1999 46,582 
2000 47,816 
2001 - 35,171 
2002 19,451 
Z003 22,362 
2004 - 3 I ,658 
2005 30,686 
2006 45,146 

In 1998, 1999, 2000, 2002, 2003, 2005 and 2006, the petitioner has shown sufficient net income to 
pay the current beneficiary the proffered wage, but has not established its ability to pay multiple 
beneficiaries of its pending petitions in addition to the beneficiary, In 1997, 200 I and 2004, the 
petitioner has not shown sufficient net income to pay the beneficiary the proffered wage, 
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If the net income the petitioner demonstrates it had available during that period, if any, added to the 
wages paid to the beneficiary during the period, if any, do not equal the amount of the proffered 
wage or more, USCIS will review the petitioner's net current assets. Net current assets are the 
difference between the petitioner's current assets and current liabilities.4 A corporation's year-end 
current assets are shown on Schedule L, lines 1 through 6 and include cash-on-hand. Its year-end 
current liabilities are shown on lines 16 through 18. If the total of a corporation's end-of-year net 
current assets and (he wages paid to the beneficiary (if any) are equal to or greater than the proffered 
wage, the petitioner is expected to be able to pay the proffered wage using those net current assets. 

The petitioner's tax returns demonstrate its end-of-year net current assets as follows: 

Year Net Current Assets/Liabilities ($) 

1997 6,323 
1998 39,234 
1999 24,400 
2000 24,086 
2001 -4,829 
2002 22,518 
2003 57,930 
2004 12,428 
200S 16,037 
2006 68,612 

In 1998, 1999, 2000, 2002, 2003, 2004, 200S, and 2006, the petitioner has shown sufficient net 
current assets to pay the current beneficiary the proffered wage, but has not established its ability to 
pay multiple beneficiaries of its pending petitions in addition to the beneficiary. In 1997 and 200 L 
the petitioner has not shown sufficient net current assets to pay the current beneficiary the proffered 
wage. 

The petitioner has not established that it and its predecessor had the continuing ability to pay the 
beneficiary, as well as the beneficiaries of its pending petitions, the proffered wage heginning on the 
priority date of the visa petition through an examination of wages paid to the beneficiary, or net 
income or net current assets. 

USC IS may consider the overall magnitude of the petitioner's business activities in its determination 
of the petitioner's ability to pay the proffered wage. See Matter of Sonegow({, 12 I&N Dec. 612 
(B IA 1967). The petitioning entity in Sonegawa had been in business for over II years and 
routinel yearned a gross annual income of about $100,000. During the year in which the petition 

4 According to Barron '.I' Dictionary of Accounting Terms 117 (3'd ed. 20(0)' "current assets" consist 
of items having (in most cases) a life of one year or less, such as cash, marketable sccurities, 
inventory and prepaid expenses. "Current liabilities" are obligations payable (in most cases) within 
onc year. such accounts payable, short-term notes payable, and accrued expenses (such as taxes and 
salaries). Id. at 118. 
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was filed in that case, the petitioner changed business locations and paid rent on both the old and 
new locations for five months. There were large moving costs and also a period of time when the 
petitioner was unable to do regular business. The Regional Commissioner determined that the 
petitioner's prospects for a resumption of successful business operations were well established. The 
petitioner was a fashion designer whose work had been featured in Time and Look magazines. Her 
clients included Miss Universe, movie actresses, and society matrons. The petitioner's clients had 
been included in the lists of the best-dressed California women. The petitioner lectured on fashion 
design at design and fashion shows throughout the United States and at colleges and universities in 
California. The Regional Commissioner's determination in Soneg(lw(/ was based in part on the 
petitioner's sound business reputation and outstanding reputation as a couturierc. As in Soneg(lw(I, 
USCIS may, at its discretion, consider evidence relevant to the petitioner's financial ability that falls 
outside of a petitioner's net income and net current assets. USCIS may consider such factors as the 
number of years the petitioner has been doing business, the established historical growth of the 
petitioner's business. the overall number of employees. the occurrence of any uncharacteristic 
business expenditures or losses. the petitioner's reputation within its industry. whether the 
beneficiary is replacing a former employee or an out sourced service. or any other evidence that 
USCIS deems relevant to the petitioner's ability to pay the proffered wage. 

In the instant case. no evidence has been presented to show that the petitioner has a sound and 
outstanding business reputation as in Sonegaw(l. Unlike Sonegawa. the petitioner has not submitted 
evidence reflecting the company's reputation or historical growth sinee the predecessor entity's 
inception5 Nor has the petitioner included any evidence or detailed explanation of the corporation's 
milestone achievements. The record does not contain any newspapers or magazine articles. awards. 
or certifications indicating the company's accomplishments. The AAO acknowledges that the 
petitioner and its predecessor entity have been in business since at least 1988 and. as of the date of 
filing the Form 1-140 in 2007, claimed to have 75 employees. However. the tax returns do not 
reflect a pattern of historic growth or the occurrence of an uncharacteristic business expenditure or 
loss that would explain its inability to pay the proffered wage as of the filing date and continuing 
through the present. Furthermore. the record reflects that the petitioner has filed multiple petitions 
for multiple beneficiaries, but has not established its continuing ability to pay each of those 
beneficiaries as of the date the petitions were filed through to the date the beneficiaries obtain lawful 
permanent residence. Thus, assessing the totality of the circumstances in this individual case. it is 
concluded that the petitioner has not established that it had the continuing ability to pay the proffered 
wage. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act. 8 
U.s.c. ~ 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 

5 The petitioner's Forms 1120, Line la, reflect fluctuating and/or declining gross receipts or sales in 
1997 ($443,444). 1998 ($1,104,057). 1999 ($1,319.355), 2000 ($1,268,954), 2001 ($1,211.400). 
2002 ($844,880), 2003 ($763,322),2004 ($611,108), 2005 ($908,498). and 2006 ($1.335.046). 


