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DISCUSSION: On June 25, 2003, United States Citizenship and Immigration Services
(USCIS), Vermont Service Center (VSC), received an Immigrant Petition for Alien Worker,
Form I-140, from the petitioner. As required by statute, the petition was accompanied by an
Application for Alien Employment Certification (Form ETA 750), approved by the U.S.
Department of Labor (DOL). The employment-based immigrant visa petition was initially
approved by the VSC director on December 2, 2005. However, on November 23, 2010, the
Director of the Texas Service Center (TSC) determined that the petitioner had obtained the
approval of the Form ETA 750 by fraud or material misrepresentation and revoked the approval
of the petition. The director also stated that the approved labor certification was invalidated and
that the approval of the petition was automatically revoked pursuant to 8 C.F.R. § 205.1.' The
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

Section 205 of the Act, 8 U.S.C. § 1155, provides that “[tjhe Attorney General [now Secretary,
Department of Homeland Security], may, at any time, for what [she] deems to be good and
sufficient cause, revoke the approval of any petition approved by [her] under section 204.” The
realization by the director that the petition was approved in error may be good and sufficient
cause for revoking the approval. Matter of Ho, 19 1&N Dec. 582, 590 (BIA 1988).

The petitioner is a national chain restaurant.” It seeks to permanentty employ the beneficiary in
the United States as a cook in one of the petitioner’s locations in Tewksbury, Massachusetts.
The beneficiary being sponsored is classified as a skilled worker pursuant to Section
203(b)(3)(A)(Q) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(13&)(i).3
As noted above, the petition was initially approved in December 2005, but the approval was
revoked in November 2010. The director found multiple inconsistencies in the record pertaining
to the beneficiary’s work experience in the United States and Brazil. Specifically, the director
found that the beneficiary’s prior employer in Brazil, —was not registered with

! Under 8 C.F.R. § 205.1, an employment-based immigrant visa petition is automatically

revoked if: (A) The labor certification is invalidated pursuant to 20 C.F.R. § 656; (B) the
petitioner or the beneficiary dies; (C) the petitioner withdraws the petition in writing; or (D) the
petitioner is no longer in business.

* According to its website (http://www.applebees.com), there are currently over 1990
Applebee's restaurants operating system-wide in 49 states, 15 international countries and one
U.S. territory. The ||l system employs approximately 28,000 employees company-wide.

* Secction 203(b)(3)(AX(i) of the Act, 8 U.S.C. § 1153(b)(3)(A)(i), provides for the granting of
preference classification to qualified immigrants who are capable, at the time of petitioning for
classification under this paragraph, of performing skilled labor (requiring at least two years
training or experience), not of a temporary nature, for which qualified workers are not available
in the United States.
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the Brazilian government until November 1992.* Based on this finding, the director concluded
that the beneficiary could not have worked there from January 2, 1991, and that the petitioner
must have submitted false documentation regarding the beneficiary’s prior work experience in
Brazil.

The director also found that the beneficiary failed to list his employment at | NN o
his Biographic Information (Form G-325), where he was required to include his employment
abroad.” In addition, the director found that the beneficiary’s claim that he had worked for the
petitioner since 1996 on his Biographic Information (Form G-325) was not consistent with other
evidence of record. Specifically, the director noted that the beneficiary failed to list his
employment with the petitioner since 1996 on part B of the Form ETA 750.

On appeal, counsel for the petitioner asserts that the director’s finding of fraud or willful
misrepresentation against the petitioner is not supported by the evidence in the record, and that there
is no good and sufficient cause to revoke the approval of the petition, as required by Section 205 of
the Immigration and Nationality Act (the Act); 8 U.S.C. § 1155. Counsel states in his appellate
brief that the fact that the beneficiary’s employer in Brazil did not register its business until after the
beneficiary worked there does not mean that the beneficiary misrepresented his work experience.
Counsel further notes that the employer’s failure to regisier its business in Brazil until after the
beneficiary worked there was not the beneficiary’s fault and was beyond his control. According to
counsel, the beneficiary would still have the requisite two years of experience in the job offered and
would qualify for the position offered even if the director’s argument regarding the ||l
registration were valid.®

On appeal, the petitioner submits the following evidence to demonstrate that the petitioner
employed the beneficiary from 1996, and that the beneficiary worked as a cook in Brazil for at least
two years:

* According to the CNPJ printout, ME was registered with the Brazilian
government on November 30, 1992. The CNPJ printout can be accessed online at the following

website address: hitp://www.receita.fazenda.gov.br/ under | NNEEEEEEE (st
accessed on April 21, 2011).

* In connection with his application to adjust status to legal permanent residence, the beneficiary

filled out and signed the Form G-325.
® CNPJ or Cadastro Nacional da Pessoa Juridica is a unique number given to every business
registered with Brazilian authority. In Brazil, a company can hire employees, open bank
accounts, buy and sell goods only if it has a CNPJ number. As noted by the director, the
Department of State has determined that the CNPJ provides reliable verification with respect to
the adjudication of employment-based petitions in comparing an individual’s stated hire and
working dates with a Brazilian-based company to that Brazilian company’s registered creation
date.
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e The beneficiary’s Forms W-2 for the years 1996 issued b in Kansas and for
the years 1997, 1998, and 2001-2008 issued by in Kansas and
Massachusetts;’ and

e A signed statement dated December 1, 2010 from
managing partner of [ NN v ho stated that employed the
beneficiary as a cook from “01/02/91 — 12/30/1994” (January 2, 1991 — December 30,
1994), and that it was not possible to register the business until November 30, 1992.

The record also contains a signed statement of | dzted March 15, 2001 that the
petitioner submitted with the petition stating that |||} BB cmployed the beneficiary as a
cook from January 2, 1991 to December 30, 1994.

The record shows that the appeal is properly filed, timely and makes a specific allegation of error
in law or fact. The AAQ conducts appellate review on a de novo basis. See Soltane v. DOJ, 381
F.3d 143, 145 (3d Cir. 2004). The AAO considers all pertinent evidence in the record, including
new evidence properly submitted upon appeal.®

The director revoked the approval of the petition, in part, because the beneficiary is not qualified
to perform the services of the position as of the priority date. The AAO agrees.

Consistent with Matter of Wing's Tea House, 16 1&N Dec. 158 (Act. Reg. Comm. 1977), the
petitioner must demonstrate, among other things, that, on the priority date — which is the date the
Form ETA 750 was accepted for processing by any office within the employment system of the
Department of Labor (DOL) — the beneficiary had all of the qualifications stated on the Form ETA
750 as certified by the DOL and submitted with the petition,

Here, the Form ETA 750 was filed and accepted for processing by the DOL on April 30, 2001.
The name of the job title or the position for which the petitioner sought to hire is “cook.” The
DOL classified this job description as a restaurant cook under Standard Industrial Classification
(SIC) and Standard Occupational Classification (SOC) 5812 and 35-2014.° Under section 14 of
the Form ETA 750, part A, the petitioner specifically required each applicant for this position to
have a minimum of two years experience in the job offered. Under the job description, the

7 Both companies have the same employer
identification number The petitioner listed the same i on

the Form I-140 petition. In 2009, however, the beneficiary’s Form W-2 was issued by
I h an

® The submission of additional evidence on appeal is allowed by the instructions to the Form I-

290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1).
The record in the instant case provides no reason to preclude consideration of any of the
documents newly submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988).

? The SIC Code can be found online at http.//www.osha.gov/pls/imis/sicsearch.html. The SOC
Code can be accessed online at the following website address: http://www bls.gov/soc/home.htm,
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petitioner wrote: “be able to prepare and cook various dishes according to menu and customers
requests and also clean up the working area at end of shift.”

To determine whether a beneficiary is eligible for a preference immigrant visa, U.S. Citizenship
and Immigration Services (USCIS) must ascertain whether the beneficiary is, in fact, qualified
for the certified job. In evaluating the beneficiary’s qualifications, USCIS must look to the job
offer portion of the labor certification to determine the required qualifications for the position.
USCIS may not ignore a term of the labor certification, nor may it impose additional
requirements. See Matter of Silver Dragon Chinese Restaurant, 19 I&N Dec. 401, 406 (Comm.
1986). See also, Madany v. Smith, 696 F.2d, 696 F.2d 1008, (D.C. Cir. 1983); K.R K. Irvine, Inc.
v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of Massachusetts, Inc.
v. Coomey, 661 F.2d 1 (1st Cir. 1981).

As set forth above, the proffered position requires the beneficiary to have a minimum of two
years of work experience in the job offered. On the Form ETA 750, part B, signed by the
beneficiary on April 16, 2001, he represented that he worked for a restaurant in Brazil called ‘Tl
rom January 2, 1991 to December 30, 1994. The record contains two similar
signed statements dated March 15, 2001 and December 1, 2010, both from | NG
generally stating that the beneficiary worked as _from January 2, 1991 to
December 30, 1994. No other evidence, such as copies of paystubs, accounting records, or
payroll records, was submitted to show and corroborate the petitioner’s claim that the beneficiary

worked as a [ o 1991 to 1994.

Further, the beneficiary failed to list the employment withijjj || | Bl on the Form G-325A
(Biographic Information), at the section of the Form where the beneficiary is instructed to list his
last occupation abroad. On appeal, counsel states that the beneficiary should not be found to have
fraudulent intentions because of his failure to list the work experience of _ on the
Form G-325A. As discussed further below, the AAO agrees that this omission does not rise to the
level of fraud and misrepresentation. Nevertheless, USCIS relies upon completed forms, petitions,
and applications for evidence of consistency in the beneficiary’s work history. The failure of the
beneficiary to provide his last employer and last residence abroad'® is not without consequence, as
USCIS requires objective, independent evidence to resolve any inconsistencies in the record. See
Maiter of Ho, 19 1&N Dec. 582, 591-92 (BIA 1988) (stating that it is incumbent upon the
petitioner to resolve any inconsistencies in the record by independent objective evidence, and
that any attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner
submits competent objective evidence pointing to where the truth lies); also see Matter of Soffici,
22 I&N Dec. 158, 165 (Comm’r 1998) (citing Matter of Treasure Craft of California, 14 1&N
Dec. 190 (Reg’t Comm’r 1972)) (stating that going on record without supporting documentary
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings).
Here, as stated earlier, the beneficiary’s prior employer in Brazil — [ENTNNNGGGGN- v s not
officialy registered until November 30, 1992, creating an inconsistency in the record that the
petitioner has failed to resolve with independent, objective evidence.

"% The G-325A also fails to list the beneficiary’s last residence abroad.
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Under these circumstances and based on the evidence submitted, the AAO finds that the
beneficiary did not have the requisite work experience in the job offered before the priority date
and is not qualified to perform the services of the position.'! Further, neither signed statements
from | complics with the regulation at 8 C.E.R. § 204.5(1¢3)(ii)(A),"? in that
neither sufficiently describes the experience or training received by the beneficiary while he
worked there. Thus, the AAO determines that the revocation of the previously approved petition
is based on good and sufficient cause, as required by section 205 of the Act; 8 U.S.C. § 1155.

The remaining issue is whether the director’s finding of fraud or material misrepresentation
against the petitioner is supported by the evidence in the record.

Section 212(a)(6)(C) of the Act governs misrepresentation and states the following:
"Misrepresentation. — (i) In general. — Any alien who, by fraud or willfully misrepresenting a
material fact, seeks to procure (or has sought to procure or has procured) a visa, other
documentation, or admission into the United States or other benefit provided under this Act is
inadmissible."

As outlined by the Board of Immigration Appeals, a material misrepresentation requires that the
alien willfully make a material misstatement to a government official for the purpose of obtaining
an immigration benefit 10 which one is not entitled. Matter of Kai Hing Hui, 15 I&N Dec. at 289-
90. The term "willfully" means knowing and intentionally, as distinguished from accidentally,
inadvertently, or in an honest belief that the facts are otherwise. See Matter of Healy and
Goodchild, 17 I&N Dec. 22, 28 (BIA 1979). To be considered material, the misrepresentation must
be one which "tends to shut off a line of inquiry which is relevant to the alien’s eligibility, and
which might well have resulted in a proper determination that he be excluded." Matter of Ng, 17
I&N Dec. 536, 537 (BIA 1980). Accordingly, for an immigration officer to find a willful and
material misrepresentation in visa petition proceedings, he or she must determine: 1) that the
petitioner or beneficiary made a false representation to an authorized official of the United States
government; 2) that the misrepresentation was willfully made; and 3) that the fact misrepresented
was material. See Matter of M-, 6 1&N Dec. 149 (BIA 1954); Matter of L-L-, 9 1&N Dec. 324
(BIA 1961); Matter of Kai Hing Hui, 15 1&N Dec. at 288.

"' The CNPJ registration would have given the beneficiary’s prior employer in Brazil [N

a tax identification number, which also registers employees with the National
Institute of Social Security in Brazil. See Doing Business in Brazil — World Bank Group,
hitp://www.doingbusiness.org/data/exploreeconomies/brazil/ (accessed June 28, 2011). The
petitioner’s argument that the beneficiary cannot submit any written records of employment at
Lamir Alimentos is not consistent with the level of commercial requirements to do business in
Brazil.

2 The regulation at 8 C.F.R. § 204.5(1)(3)(ii)(A) specifically states, “Any requirements of
training or experience for skilled workers, professionals, or other workers must be supported by
letters from trainers or employers giving the name, address, and title of the trainer or employer,
and a description of the training received or the experience of the alien.”
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The Attorney General has held that a misrepresentation made in connection with an application
for a visa or other document, or with entry into the United States, is material if either: (1) the
alien is excludable on the true facts, or (2) the misrepresentation tends to shut off a line of
inquiry which is relevant to the alien's eligibility and which might well have resulted in a proper
determination that he be excluded. Matter of S & B-C-, 9 1&N Dec. 436, 447 (A.G. 1961).

Accordingly, the materiality test has three parts. First, if the record shows that the alien is
inadmissible on the true facts, then the misrepresentation is material. Id. at 448. If the foreign
national would not be inadmissible on the true facts, then the second and third questions must be
addressed. The second question is whether the misrepresentation shut off a line of inquiry
relevant to the alien's admissibility. fd. Third, if the relevant line of inquiry has been cut off,
then it must be determined whether the inquiry might have resuited in a proper determination
that the foreign national should have been excluded. Id. at 449.

Furthermore, a finding of misrepresentation may lead to invalidation of the Form ETA 750. See
20 C.FR. § 656.31(d) regarding labor certification applications involving fraud or willful
misrepresentation:

Finding of fraud or willful misrepresentation. If as referenced in Sec. 656.30(d), a
court, the DHS or the Department of State determines there was fraud or willful
misrepresentation involving a labor certification application, the application will
be considered to be invalidated, processing is terminated, a notice of the
termination and the reason therefore is sent by the Certifying Officer to the
employer, attorney/agent as appropriate.

cheficiary claimed on part B of the Form ETA 750 that he worked as ||} ]

in Brazil from Januvary 2, 1991 to December 30, 1994. That claim is consistent
with the signed statements submitted by the managing partner of |||
ﬂ that the beneficiary was employed as from January 2,
1991 to December 30, 1994. The fact that the business in Brazil was not registered with the
Brazilian government until after the beneficiary claimed he worked there is not sufficient for the
director to conclude that the petitioner willfully misrepresented that the beneficiary was qualified for
the position. The record does not contain evidence relating to the Brazilian employment
establishing that either the beneficiary or the petitioner knowingly and intentionally misrepresented
the beneficiary’s claimed employment experience. The record does not establish that the petitioner
or the beneficiary submitted falsified documents.

In summary, the evidence of record currently does not support the director’s finding of fraud or
willful misrepresentation in connection with the beneficiary’s qualifications for the position or
involving the labor certification. Consequently, the director’s invalidation of the labor
certification is withdrawn. See 20 C.F.R. § 656.31(d). Therefore, the 1-140 petition is not
automatically revoked under 8 C.F.R. § 205.1.

Nevertheless, the petition, as noted above, remains unapprovable, as the record does not establish
that the beneficiary had the requisite work experience in the job offered before the priority date.
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Thus, the director’s decision will be affirmed and the petition’s approval will remain revoked
under 8 C.F.R. § 205.2."7

Beyond the decision of the director. the AAO additionally finds that the petitioner has failed to
meet its burden of proving by a preponderance of the evidence that it has the continuing ability
to pay the proftered wage from the priority date. An application or petition that fails to comply
with the technical requirements of the law may be denied by the AAO cven if the Service Center
does not identity all of the grounds for demal in the imitial decision. See Spencer Enferprises,
Inc. v. United States. 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001). «ff'd. 345 F.3d 683 (9™ Cir.
2003); see also Soltune v. DOJ, 381 F.3d 1430 145 (3d Cir. 2004) (noting that the AAO conducts
appellate review on a de novo busis).

The regulation at 8 C.T.R. § 204.5(g)2) states in pertinent part:

Ability of prospective ciployer to pay wage.  Any petition tiled by or for an
employment-bascd immigrant which requires an offer ol employment must be
accompanied by evidence that the prospective United States employer has the
ability to pay the proffered wage. The petitioner must demonstrate this ability at
the time the priority date is established and continuing until the beneficiary
obtains lawful permanent residence. Fvidence of this ability shall be either in the
form ol copics of annual reports. federal tax returns. or audited financial
statements.

The petitioner must demonstrate the continuing ability to pay the proftered wage beginning on
the priority date. which is the date the Form 1'TA 750 was accepted for processing by any office
within the employment system of the DOL. See 8 C.F.R. § 204.5(d).

Here, the Form ETA 750. as noted carlicr. was filed and aceepted for processing by the DOL on
April 30. 2001, ‘The rate of pay or the proftered wage as indicated on the Form ETA 750 is
$13.01 per hour or $27,060.80 per year (based on a 40-hour work per week). Consistent with 8
C.F.R. § 204.5(e)2). the petitioner is. therefore, reguired (o demonstrate that it has the
continuing ability to pay $13.01 per hour or $27.060.80 per year from April 30, 2001 until the
beneficiary receives legal permanent residence.

The record contains copics of the following evidence pertaiming to the petitioner’s ability to pay:

e The beneticiary™s Forms W-2 for the vears 1996-1998 and for 2001-2009;

" The regulation at 8 C.I.R § 263.2 states:

(a) General. Any [USCIS| officer authorized (o approve a petition under section
204 of the Act may revoke the approval of that petition upon notice to the
petitioner on any ground cther than thwse specilied in § 205,17 when the necessity
for the revocation comes Lo the attention of [USCIS].
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. _ annual reports for 2003 and 2004."

The evidence in the record of proceeding shows that the petitioner is structured as a corporation.
On the Form [-140 petition. the petitioner claimed to have started his business in 1985, to
currently employ 106 workers. and to have gross annual meomce ot $3 million doliars.

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing
of an ETA 750 labor certilication application establishes a priority date for any immigrant petition
later based on the ETA 750. the petitioner must establish that the job offer was realistic as of the
priority date and that the offer remained realistic lor cach vear thereafter. until the beneficiary
obtains lawlul permanent residence.  The petitioner’s ability w pay the proflered wage is an
essential element in evaluating whether a job olter is realistic. See Matter of Great Wall, 16 1&N
Dec. 142 (Acting Reg. Comm. 19775 see alvo 8 Ci RO § 204.5(2)2). In evaluating whether a job

" The AAO notes that the beneficiary scems to have used various social security numbers to
receive wages from the petitioner. From 1996 (o 199§ and from 2001 to 2003, the beneficiary
used — as his social secarity mumber, In 2001, the beneficiary also used NN
as his social security number. Beginning in 2004, the beneficiery used as his social
security number.  With the exception nf— ell social security numbers mentioned
above seem to beleng to the hepeficiary (based on LexisNesas. Accuriat. and Clear databases).
The beneficiary’s Forms W-2 from 2001-2003 have been altered in that the beneficiary’s social
security number is scratched thicughe and the benefician s soctal security pumber ending in
2913 1s handwritten on the lorms.

5 - . . <
'S The petitioner. mEmEG—_S———— - o subsidiany o

Seeo vwawvsecinlo corn, The petitioner has its own AN and has not been

shown to be part of a controlled corporate group with —
are classified as members of a contreifed group U1 they wre connected through certain stock

ownership. All corporate membess o1 a conrolled group are ticated as one single entity for tax
purposes (i.c.. only one set of graduaied income tax brackets and respective tax rates applies to
the group’s total taxable income). acl meraber of the group can file its own tax return rather
than the group filing one consoindawed returr. However. members of a controlled group often
consolidate their financial statements and file a consohdated tax return. The controtled group of
corporations is subject to limitations on tax benclits to ensure the henefits of the group do not
amount to more than those to which onc singic corporation would be entitled.

Taxpayers indicate they are mermbers o a controlled corposate group by marking a box on the
tax computation schedule of the ipcome tax retum. If the corperate members elect to apportion
the graduated tax brackets and’'o - additional tex amonnts unequa’hy, all members must consent to
an apportionment plar and aftzen a sgned copr of the plon o their corporate tax returns
(Schedule O to IRS Form 1120, The record doos not identity ihw petitioner as {iling its taxes as
part of the |G :olicd corporate group. As such. in order to
establish that it has the ability t¢ pav the wage, the petiioner must submit ¢opies of its own tax

returns filed under its ow i NI
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offer is realistic. United States Clitizenship and Immigration Services (USCIS) requires the
petitioner to demonstrate financial resources sufficient to pay the beneficiary”s proffered wages,
although the totality of the circumstances afleeting the petitioning business will be considered if the
evidence warrants such consideration. See Matter of Sonegava, 12 T&N Dece. 612 (Reg. Comm.
1967).

In determining the petitioner’s ability to pay the proffered wage during a given period, USCIS
will first examine whether the petitioner employed and paid the beneliciary during that period. If
the petitioner establishes by documentary evidence that it employed the beneficiary at a salary
equal to or greater than the proffered wage. the evidence will be considered prima facie proof of
the petitioner’s ability to pay the proffered vaage.

Based on the evidence submitted. we {ind that the beneficiary reeeived the following wages from
. |
the petitioner: "

$14.045.76 in 2001"7 ($13.015.04 less than the proflered wage):
$19.471.27 in 2002 ($7.589.53 less than the proflered wage):
$15.697.29 in 2003 ($11.363.51 less than the proficred wage).
$28.196.09 in 2004 (exceeds the profiered wage):

$28.803.09 in 2005 (exceuds the proflered wagey:

$15.171.66 in 20006 ($11.889.14 less than the proffered wage):
$10.218.35in 2007 ($16.842.45 less than the proftered wige): and
$467.61 in 2008 ($26.593.19 less than the proftered wage): and
$0 in 2009 ($27.060.80 less than the prottered wage).'

The W-2s submitted are prima facie eviderce of the petitioner’s ability tw pay the beneficiary’s
proffered wage ol $27.060.80 per vear lor 2004 oad 2005, 1o order Tor the petitioner (o meet its
burden of proving by a preponderance of the evidencee that it has the continuing ability to pay the
proffered wage from the priority date. the petioner must also be able 1o pay the difference
between the actual wage und the proflered wage from 2001 to 2003 and from 2006 to 2009.

The petitioner can cither pay tiese amounis stated above through cither ils net income or net
current assets. I the petiticner chooses to demonsteate the ability to pay through its net income.
USCIS will examine the net income figure rellected on the petitioner’s tederal income tax return.
without consideration of depreciation or other exnenses.  River Sireelr Donuts, LLC v

16 N . . . N . . . . .
> The AAQ will only consider die wages received {rom the priority date since the petitioner 1s

obligated to demonstrate the abitity o pay tom the priovity date.

7 In 2001, the beneficiary received two (23 Porms W-2 from the petitioner: $919.26 from one
W-2 and $13.126.50 from the oib.or,

¥ The beneficiary’s wage received in 2009 apparently carae fren | RN +ith
an I ¢ Gistinct cnd separcie cntity rom the petitioner. Consistent with Marter
of Aphrodite Investments, Lad. 17 1&N Dec. 230 (Comm. P98 and Sirar v Asheroft. 2003 WL
22203713 (D.Mass. Sept. 18, 2003). the AAO carmot accept and consider any evidence from
other entity scparate from the petittoner as evidence of the petitioner’s ability to pay.
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Napolitano. 558 F.3d 111 (1™ Cir. 2009): Tuco Especial v. Nupolitano. 696 F. Supp. 2d 873
(E.D. Mich. 2010).  Reliance on federai income tax returns as a basis for determining a
petitioner’s ability to pay the preffered wage is well established by judicial precedent.  Elatos
Restaurant Corp. v Sava. 632 1. Supp. 1049, 1054 (S.D.NY. 1986} (citing Tongatapu
Woodcrafi Hawaii, Lid v, Feldman. 736 F.2d 1305 (9th Cir, 19849): see also Chi-feng Chang v.
Thornburgh. 719 I°. Supp. 332 (N.D. Texas 1989): K. Food Co., fnc. v. Suva. 623 T. Supp.
1080 (S.D.NLY. 1985y Ubheda v, Palmer, 539 17 Supp. 647 (N.DL L 1982). aff'd, 703 F.2d 571
(7th Cir. 1983).

With respect to depreciation, the court in River Sireer Donuis noted:

The AAQ recognized that a depreciation deduction 1s @ systematic allocation
of the cost of a tangible song-term asset and does not represent a specilic cash
expenditure during the vear claimed. Furthermore. the AAQ mdicated that the
allocation of the depreciation ot a long-term asset could be spread out over the
years or concentrated into a lew depending on the petitioner's choice of
accounting and depreciation methods. Nonetheless. the AAOQ explained that
depreciation represents an actual cost of doing busmess. which could
represent either the dinmvinution i valve of buildings and equipment or the
accumulation ol funds necessary to replace perishable  equipment and
buildings. Accordingly. the AAQ stressed that even though amounts deducted
for depreciation do not represent currert use o ¢ash. netiher does 1t represent
amounts available 10 pay wages.

We find that the AAO has a rational explanavon for is pohey ol not adding

=)
depreciation back to net income. Nameiy, that the amount spent on a long
term tangible asset is a "real™ expensc.

River Street Donuts at 118, | UisCIS| and judicial precedent support the use ol tax returns and
the nef income figures in determining petiioner’s abriity o payv, Pluntills™ argument that these
figures should be revised by the court by addimg back deprectation is without support.™  Chi-
Feng Chang al 357 {empnasis added),

The petitioner has submitted partial copies of the 2003 and 2004 annual reports of || TGN
. to establish iy apiliey to oy vic beneticiary s waee.  As noted above, the
petitioner must submit copics ¢f s own s retams (o estadhsh the ability to pay. Thus. the

annual reports of || NG 1 ot be considered.

As an alternate means of determiring the pesiioner’s ability to pay the proflered wage, USCIS
may review the petitioner’s net cuerent assets. Net current assets are the ditference between the
petitioner’s current assets and current habilitics,

19 . . . . . o - It - -
According to Barror's Dictiary of decorcting erms 1V (3" ¢l 2000, “current assets
consist of tems having Jn me cases) o bin o one vear e less. such as cash, marketable

securities. inventory and prepaid expences, ~Canrent labiiicies™ are abligztions pavable (in most
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However. the petitioner fails to submit copics of its lederal wy seturns, annual reports, or audited
financial statemcents tor the vears 2001-2003 and 20006-2009. Due to this lack of evidence, the
AAQO cannot find that the petiticner has the conticuing ability to pay the proftered wage from the
priority date.

Finally. USCIS may constder the overadl magnitude of the petitioner's business activities in its
determination of the petitioner's ability (o pay the proftered wage. See Matier of Sonegawa, 12
I&N Dec. 612, The petitioning entity in Sonegawa had been in business for over 11 years and
routinely earned a gross annual meome of about $1)0.000. During the vear in which the petition
was filed in that case. the petitioner changed business locations and paid rent on both the old and
new locations for tive months. There were targe moving costs and also a period of time when
the petitioner was unable o do regutar business. The Regionad Commissioner determined that
the petitioners prospects jor a resumption ol suceesstul husiness operations were  well
established. The petitioner wis a fashion designer whose work had been icatured in Time and
Look magazines. Tler clients incinded NN o+ ic ac resses. and socicty matrons. The
petitioner's clients had been inciuded in the tists of e besi-dressed Calilornia women.  The
petitioner lectured on fashion design at design anc fashion shows throughout the United States
and at colleges and universities in Catiforniz. Tne Regionar Commissioner's determination in
Sonegawa was basced in part o the petidonet s sound business eoputation and outstanding
reputation as a couwuricre. As in Sonczara VISTUIS mav. at its diseretion. consider evidence
relevant to the petitioner's dnanciai abibity ihat s outside 007 a petitioner's net income and net
current assets. UUSUIS may consider such faciors as the nunber ol vears the petitioner has been
doing business. the established historicar growth of e petitiorer's business. the overall number
of employees. the occurrence of my unclucacioristic business expenditures or losses, the
petitionet’s reputation wiihin its industey, whewier the berediciany is replacing a former employee
or an outsourced service, or any other evidence that USCIS deems relevant to the petitioner's
ability to pay the proftered wage.

Unlike Sonegawra. the petisioner 1 this case has not shown any evidence reflecting the business'
reputation or hisiorical grevath. Vor has it ncluded amy evidence o detailed explanation of the
business” milesione uchievemenis. The record docs Bot contein any newspapers or magazine
articles, awards. or certifications iaicating e pusiness” accomplshnients. Purther. no unusual
circumstances have been shown 1o exist w paralicl twose in Sopegavwa. nor has it been
established that the peiitioner ¢uring e qualilving period had uncharacteristically substantial
expenditures.

In examining a petioner’s ablity o pay the nroftered wege. the fundamental focus of the
USCIS determmation is whether the cmplox e is making a realistic job olter and has the overall
financial ability to salisly e orodfeced wage  Yador of Grear Wl supra, Afler a review of
the relevant cvidence. the AALY s a0t porsusaso B the petistoner nas that ability. We conclude
that the petitioner has not mer the burder ot proving, by a prependerance of the evidence that it

cases) within one year such aescunts paye™t o short-iorm 1otes par able, ond ecerued expenses

b

(such as taxes and salaries). fd. at 118,
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has the ability to pay the profic.cd wage continicusly from the priority date. specifically from
2001-2003 and 2006-2009.

The director’s revocation ol anproval of tie petition fer cocd and sutiicient cause will be
affirmed. for the above stated revsons. with coch considered o an independent and alternative
basis for denial.  The burden of prool” in these proccedines rests solely with the petitioner,
Section 291 of the Act. 8 U.S.C. § 13061, The petitioner has not met that burden.

ORDER: The director™s tinding of ravd or material misreprasentation against the petitioner
is withdrawr: the director’s decision te mvalidate the labor certification and the
aulomatic revocaien of approva of e peuuoi wre withdiawn, The director’s
revecation of approval of the petition is aflivmed for good and sufficient cause.
Ihe petition’s appeeval remain- revoked.




