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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and
is now before the Administrative Appeals Office (AAQ) on appeal. The appeal will be dismissed.

The petitioner is a construction business. It seeks to employ the beneficiary permanently in the
United States as a wood worker. As required by statute, the petition is accompanied by a Form ETA
750, Application for Alien Employment Certification, approved by the United States Department of
Labor (DOL}. The director determined that the beneficiary did not possess the requircd expertence
for the offered position as set forth in the Form ETA 750. The director denicd the petition
accordingly.

The record shows that the appeal is properly filed, timely and makes a specific allegation of crror in
law or fact. The procedural history in this case is documented by the record and incorporated into
the decision. Further elaboration of the procedural history will be made only as necessary.

As sel forth in the director’s January 14, 2011 denial, the issue in this case is whether the beneficiary
posscssed the required experience for the offered position as set forth in the Form ETA 750.

Section 203(D)(3)(A)i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(AXi), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States.

The petitioner must demonstrate that, on the priority date, the beneficiary had the qualifications stated
on 1ts labor certification application, as certified by the DOL and submitted with the instant petition.
Matter of Wing's Tea House, 16 1&N Dec. 158 (Acting Reg’l Comm’r 1977). Here, the tabor
certification application was accepted on April 27, 2001.

The AAO conducts appellate review on a de novo basis. See Soltane v. DO, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence
properly submittcd upon appeal.’

To determine whether a beneficiary is eligible for an employment based immigrant visa, United
States Citizenship and Immigration Services (USCIS) must examine whether the alien's credentials
meet the requirements set forth in the labor certification. In evaluating the beneficiary’s
qualifications, USCIS must look to the job offer portion of the labor certification to determine the
required qualifications for the position. USCIS may not ignore a term of the labor certification, nor
may it impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 1&N Dece. at
406 (Comm. 1986). See also, Mandany v. Smith, 696 F.2d 1008 (D.C. Cir. 1983); K.R.K. Irvine, Inc. v.

The submission of additional cvidence on appeal is allowed by the instructions to the Form [-
2908, which are incorporated into the regulations at 8 C.F.R. § 103.2(a)}(1). The record in the
instant casc provides no reason to preclude consideration of any of the documents newly submitted
on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988).
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Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of Massachusetts, Inc. v. Coomey, 661
F.2d 1 (1st Cir. 1981).

The required education, training, experience and special requirements for the offered position are set
forth at Part A, ltems 14 and 15, of Form ETA 750. In the instant case, the labor certification states
that the position has the following minimum requirements:

Block 14:

Education: 8 years grade school.
Experience: 2 years in the job offered.
Block 15: [Nothing entered]

The beneficiary set forth his credentials on the labor certification and signed his name, under a
declaration that the contents of the form are true and correct under the penalty of perjury, on April 25,
2001. On the section of the labor certification eliciting information of the beneficiary’s education. he
states that he attended elementary and secondary schools in Poland. On the section of the labor
certification eliciting information of the beneficiary’s work experience, he represented that he has
worked as a woodworker for the petitioner. He listed no dates of employment on the Form ETA 750.
He additionally states that he worked as a woodworker for Agricultural Coop but did not enter any dates
of employment. He does not provide any additional information concerning his employment
background on that form.

The regulation at 8 C.F.R. § 204.5(1)(3) provides:
(i) Other documentation—

(A) General. Any requirements of training or experience for skilled workers,
professionals, or other workers must be supported by letters from trainers or
employers giving the name, address, and title of the trainer or employer, and a
description of the training received or the expernience of the alien.

(B) Skilled workers. 1f the petition is for a skilled worker, the petition must be
accompanied by evidence that the alien meets the educational, training or
experience, and any other requirements of the individual labor certification,
meets the requirements for Schedule A designation, or meets the requirements
for the Labor Market Information Pilot Program occupation designation. The
minimum requirements for this classification are at least two years of training or
experience.
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The record contains a work experience letier from ||| NG - -

letter was signed by— The letter states that the beneficiary worked as a full time
“cabinet maker-interior wood finish” from February 1989 to February 1995. However, this letter is
insufficient to support the claimed work experience because it does not provide a sufficient
description of the job duties for the beneficiary. Moreover, it remains unclear exactly when the
beneficiary worked for the petitioner. Counsel states, in a letter dated November 19, 2010, that the
beneficiary “was not on the company’s payroll until 2008. Up untl 2007, he received cash as
compensation.” In a letter dated April 15, 2010, the petitioner states that the beneficiary “has been
employed with our company since June 1999 till present.” The beneficiary listed no dates of
employment with the petitioner on the Form ETA 750,

The beneficiary’s work experience letter does not provide independent, objective evidence of his
prior claimed work experience. See Matter of Ho, 19 1&N Dec. 582, 591-592 (BIA 1988)(states that
the petitioner must resolve any inconsistencies in the record by independent, objective evidence).
Going on record without supporting documentary evidence is not sufficient for purposes of meeting
the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm’r 1998)
(citing Matter of Treasure Craft of California, 14 &N Dec. 190 (Reg’l Comm’r 1972)). Therefore.
the petitioner has not established that the beneficiary had the required two years of prior experience
as a wood worker by the priority date.

The Form ETA 750 requires 8 years grade school. However, no evidence was submitted to show that
the beneficiary satistied this requirement. Once again, going on record without supporting
documentary evidence 18 not sufficient for purposes of meeting the burden of proof in these
proceedings. Matter of Soffici, 22 1&N Dec. at 165 (citing Matter of Treasure Craft of California,
14 1&N Dec. 190).

The record does not establish that the beneficiary meets the minimum requirements of the offered
position as set forth in the labor certification.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.

? On appeal. counsel submits an “Expert opinion letter from _ which states that

o

are the same company.



