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DISCUSSION: The preference visa petition was denied, reopened on motion and again denied by
the Director, Texas Service Center. The matter is now before the Administrative Appeals Office
(AAO) on appeal. The appeal will be dismissed.

The petitioner is a skilled nursing facility. It seeks to employ the beneficiary permanently in the
United States as a nurse assistant. As required by statute, the petition is accompanied by a labor
certification application approved by the United States Department of Labor (DOL). The director
determined that the petitioner had not established that the beneficiary is qualified to perform the
duties of the proffered position with two years of college. The director denied the petition
accordingly.

The record shows that the appeal is properly filed and timely and makes a specific allegation of error
in law or fact. The procedural history in this case is documented by the record and incorporated into
the decision. Further elaboration of the procedural history will be made only as necessary.

As set forth in the director’s July 10, 2008 denial, the issue in this case is whether or not the
petitioner has demonstrated that the beneficiary is qualified to perform the duties of the proffered
position with two years of college. The director determined that there was insufficient evidence in
the record to establish that the beneficiary possessed the required two years of college as of the
petition’s priority date.

The petitioner must demonstrate that, on the priority date, the beneficiary had the qualifications stated
on its labor certification application, as certified by the DOL and submitted with the instant petition.
Matter of Wing's Tea House, 16 1&N Dec. 158 (Act. Reg. Comm. 1977). Here, the labor certification
application was accepted on April 30, 2001.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence
properly submitted upon appeal.’

On appeal, counsel asserts that the beneficiary qualifies as a nursing assistant, and that as such the I-
140 petition should be approved.

In support of the beneficiary’s educational qualifications, the record contains a copy of a Certificate

of Completion issued by |||} NI to the beneficiary and dated April 8, 1991. The
certificate states that the beneficiary has successfully completed the approved nursing assistant

certification program offered by the petitioner, including the requisite hours of theory and of clinical

' The submission of additional evidence on appeal is allowed by the instructions to the Form I-

290B, which are incorporated into the regulations at 8 C.F.R. § 103.2(a)(1). The record in the
instant case provides no reason to preclude consideration of any of the documents newly submitted
on appeal. See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988). However, the consideration of
new evidence on appeal does not equal an acknowledgement that said evidence is credible.
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practice. The petitioner also submitted a copy of a Nurse Assistant Certificate and Home Health
Aide Certificate from the State of California Department of Health Services, with effective dates of
April 8, 1991 and November 1, 1996 respectively, and expiration dates of January 20, 2010. The
petitioner submitted copies of other certificates of achievement and certification awarded to the
beneficiary.

To determine whether a beneficiary is eligible for an employment based immigrant visa, United
States Citizenship and Immigration Services (USCIS) must examine whether the alien's credentials
meet the requirements set forth in the labor certification. In evaluating the beneficiary’s
qualifications, USCIS must look to the job offer portion of the labor certification to determine the
required qualifications for the position. USCIS may not ignore a term of the labor certification, nor
may it impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 1&N
Dec. 401, 406 (Comm. 1986). See also, Mandany v. Smith, 696 F.2d 1008, (D.C. Cir. 1983); K R.K.
Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of
Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981). According to the plain terms of the labor
certification, the beneficiary must have two years of college.

To be eligible for approval, a beneficiary must have the education and experience specified on the labor
certification as of the petition’s priority date, which as noted above, is April 30, 2001. See Matter of
Wing’s Tea House, 16 I&N Dec. 158 (Act. Reg. Comm. 1977). The petitioner has failed to establish
the beneficiary’s qualifications as of the priority date. See 8 C.F.R. § 204.5(g)(1) and (1)(3)(ii)(A).

The regulation at 8 C.F.R. § 204.5(1)(3) provides:
(ii) Other documentation—

(A) General. Any requirements of training or experience for skilled workers,
professionals, or other workers must be supported by letters from trainers or
employers giving the name, address, and title of the trainer or employer, and a
description of the training received or the experience of the alien.

(B) Skilled workers. If the petition is for a skilled worker, the petition must be
accompanied by evidence that the alien meets the educational, training or
experience, and any other requirements of the individual labor certification,
meets the requirements for Schedule A designation, or meets the requirements
for the Labor Market Information Pilot Program occupation designation. The
minimum requirements for this classification are at least two years of training
or experience.

In the instant matter, the petitioner has not provided any evidence to demonstrate that the beneficiary
has two years of college education as required on the Form ETA 750. Training completed through
the petitioner’s business does not equate to two years of college. In addition, the record of
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proceeding does not contain any transcripts to demonstrate any college courses taken by the
beneficiary prior to the priority date.

The AAO affirms the director’s decision that the preponderance of the evidence does not
demonstrate that the beneficiary acquired two years of college. Thus, the petitioner has not
demonstrated that the beneficiary is qualified to perform the duties of the proffered position.

Beyond the decision of the director, the petitioner has not established that the petition is
accompanied by an individual labor certification from the DOL which pertains to the proffered

position. 8 C.F.R. § 204.5(1)(3)(i); 20 C.F.R. § 656.30(c). The original employer identified in the
I  ccording (0 2

Form ETA 750 filed on April 30, 2001 was called

letter in the record dated March 15, 2007, the instant petitioner, || GczczENEINNINGEDIE

r “assumed all [ijmmigration obligations of |
Therefore, the petitioner is not the same business organization which filed the Form ETA

750. Consequently, the only way for the petitioning limited partnership to use a Form ETA 750
approved for a different employer is if the petitioner establishes that it is a successor-in-interest to
that employer. Matter of Dial Auto Repair Shop, Inc., 19 1&N Dec. 481 (Comm. 1986).

A petitioner may establish a valid successor relationship for immigration purposes if it satisfies three
conditions. First, the petitioning successor must fully describe and document the transaction
transferring ownership of all, or a relevant part of, the beneficiary's predecessor employer. Second,
the petitioning successor must demonstrate that the job opportunity is the same as originally offered
on the labor certification. Third, the petitioning successor must prove by a preponderance of the
evidence that it is eligible for the immigrant visa in all respects.

Evidence of transfer of ownership must show that the successor not only purchased assets from the
predecessor, but also the essential rights and obligations of the predecessor necessary to carry on the
business in the same manner as the predecessor. To ensure that the job opportunity remains the
same as originally certified, the successor must continue to operate the same type of business as the
predecessor, in the same metropolitan statistical area and the essential business functions must
remain substantially the same as before the ownership transfer. See id. at 482.

In order to establish eligibility for the immigrant visa in all respects, the petitioner must support its
claim with all necessary evidence, including evidence of ability to pay. The petitioning successor
must prove the predecessor’s ability to pay the proffered wage as of the priority date and until the
date of transfer of ownership to the successor. In addition, the petitioner must establish the
successor’s ability to pay the proffered wage in accordance from the date of transfer of ownership
forward. 8 C.F.R. § 204.5(g)(2); see also Matter of Dial Auto Repair Shop, Inc., 19 1&N Dec. at
482.

In this matter, the record is devoid of evidence establishing that the petitioning limited partnership is
a successor-in-interest to the employer who filed the labor certification application. The record is
silent as to the terms or timeframe of the purported acquisition of the business. Furthermore, the
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petitioner has failed to establish that the claimed predecessor-in-interest had the ability to pay the
proffered wage from the priority date to the date of acquisition. Accordingly, the petition must be
denied for this additional reason. 8 C.F.R. § 204.5(1)(3)(i); 20 C.F.R. § 656.30(c). An application or
petition that fails to comply with the technical requirements of the law may be denied by the AAO
even if the Service Center does not identify all of the grounds for denial in the initial decision. See
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 345
F.3d 683 (9™ Cir. 2003); see also Soltane v. DOJ, 381 F.3d at 145.

Beyond the decision of the director, USCIS records show that the petitioner has filed numerous
Forms I-140 immigrant petitions subsequent to the priority date of the instant petition; and therefore,
the petitioner must establish that it had sufficient funds to pay all the wages from the priority date
and continuing to the present. If the instant petition were the only petition filed by the petitioner, the
petitioner would be required to produce evidence of its ability to pay the proffered wage to the single
beneficiary of the instant petition. However, where a petitioner has filed multiple petitions for
multiple beneficiaries which have been pending simultaneously, the petitioner must produce
evidence that its job offers to each beneficiary are realistic, and therefore, that it has the ability to
pay the proffered wages to each of the beneficiaries of its pending petitions, as of the priority date of
each petition and continuing until the beneficiary of each petition obtains lawful permanent
residence. See Matter of Great Wall, 16 1&N Dec. 142, 144-145 (Acting Reg. Comm. 1977)
(petitioner must establish ability to pay as of the date of the Form ETA 750B job offer, the
predecessor to the ETA Form 9089). See also 8 C.F.R. § 204.5(g)(2). Accordingly, even if the
instant record established the petitioner’s ability to pay the proffered wage for the instant
beneficiary, which it does not, the fact that there are multiple petitions would further call into
question both the petitioner’s and the predecessor’s eligibility for the benefit sought.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.



