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Date: APR 1 0 2012 Office: TEXAS SERVICE CENTER 

INRE: Petitioner: . 
Beneficiary: 

FILE: 

U.S. Department of Homelaild.SecurltY 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

PETITION: Immigrant petition for Alien Worker as a Skilled Worker or Professional pursuant to section 
203(b)(3) ofthe Immigration and Nationality Act, 8 U.S.C. § 1153(bX3) · 

ON BEHALF OF PETITIONER: 

SELF-REPRESENTED 

INSTRUCTIONS: 

Enclosed please find the d(;lcision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
. information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing· a Form I-290B, Notice of Appeal or Motion, 
with a fee of $630. Please be aware that 8 C.F.R. § I03.5(aXI)(i) requires that any motion must be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 

Perry Rhew 
Chief, Administrative Appeals Office 
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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, Texas 
Service Center, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be summarily dismissed. 

The petitioner is a Chinese restaurant and seeks to classify the beneficiary pursuant to section 
203(b)(3) of the Immigration and Nationality Act (the ACt), 8 U.S.C. § 1153(b)(3) as a skilled 
worker. As required by statute, the petition is accompanied by a Form ETA 750, Application for 
Alien Employment Certification (labor certification), approved by the U.S. Department of Labor 
(DOL). . 

On June 23, 2008, the director issued a request for evidence (RFE), instructing the petitioner to 
submit additional evidence of its ability to pay the proffered wage starting from the April 27, 2001 
priority date, and evidence that the beneficiary had the two years of experience in the job offered 
required by the labor certification. Specifically, the RFE instructed the petitioner to submit tax 
returns, audited financial statements or annual reports for each year from 2001 through 2007, and to 
submit evidence that the beneficiary obtained the required experience prior to the priority date in the 
form ofletters from his prior employers giving the name, address and title of the employer, the dates 
of employment and a description of the duties performed. 

In response, the petitioner submitted the beneficiary's 2007 Form 1040X, Amended U.S. Individual 
Income Tax Return, two of the beneficiary's bank account statements, and an experience letter from 
the petitioner on behalf of the beneficiary for experience obtained after the priority date. 

The director denied the petition on August 25, 2008 because the petitioner failed to provide the 
evidence requested by the director and required by regulation to assess its ability to pay the 
proffered wage. See 8 C.P.R.§ 204.5(g)(2). 

The petitioner flied the instant appeal on September 24, 2008. The appeal included the petitioner's 
2007 federal income tax return and copies of the petitioner's bank statements from May and July 
2008. 

The purpose of the RFE is to elicit further information that clarifies whether eligibility for the 
benefit sought has been established, as of the time the petition is filed. See 8 C.F.R. §§ 
103.2(b)(8) and (12). The failure to submit requested evidence that preCludes a material line of 
inquiry shall be grounds for denying the petition. 8 C.P.R. § 103.2(b)(14). As .in the present 
matter, where a petitioner has been put on notice of a deficiency in the evidence and has been 
given an opportunity to r~spond to that deficiency, the AAO will not accept evidence offered for 
the first time on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988); Matter of 
Obaigbena, 19 I&N Dec. 533 (BIA 1988). If the petitioner had wanted the submitted evidence 
to be considered, it should have submitted the documents in response to the director's request for 
evidence. !d. Under the circumstances, · the AAO need not, and does not, consider the 
sufficiency of the evidence submitted on appeal. 

The regulation at 8 C.P.R. § 103.3(a)(l)(v) states that the AAO "shall summarily dismiss any 
appeal when the party concerned fails toidentify specifically any erroneous conclusion of law or 
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statement of fact for the appeaL" Inasmuch as the petitioner has failed to identify specifically an 
erroneous conclusion of law or a statement of ·fact in this proceeding, the appeal must be 
su'mmarily dismissed. 

Even if the AAO considered the evidence submitted _on appeal, the appeal still would have been 
dismissed. The petitio.ner must establish its ability to pay the proffered wage from the priority 
date to the present. However, the evidence does not contain any evidence of the petitioner's 

. ability to pay the proffered wage for 2001 through 2006. 

Beyond the decision of the director, the petitioner has also not established that the beneficiary is 
qualified for the offered position. The petitioner must establish that the beneficiary possessed all 
the education, training, and experience specified on the labor certification as of the priority date. 
8 C.F.R. § 103.2(b )(1), (12). See Matter of Wing ;s Tea House, 16 I&N Dec. 158, 159 (Acting 
Reg'l Comm'r 1977); see also Matter of Katigbak, 14 I&N Dec. 45, 49 (Reg'l Comm'r 1971). 
In evaluating the beneficiary's qualifications, USCIS must look to the job offer portion of the 
labor certification to determine the required qualifications for the position. USCIS may not 
ignore a term of the labor certification, nor may it impose additional requirements. See Matter of 
Silver Dragon Chinese Restaurant, 19 I&N 'Dec. 401, 406 (Comm'r 1986). See also, Madany v. 
Smith, 696 F.2d. 1008 (D.C. Cir. 1983); K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 
1983); Stewart Infra-Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (151 Cir. 
1981). . 

In the instant case, the labor certification states . that the offered position requires two_ years of 
experience as a ~ook of Chinese cuisine. On the labor certification, the beneficiar claims to 
aualifv for the offered oosition based on experience as a Chinese food cook with 

from January 1994 to March 1996. 

The benefiCiary's claimed qualifying experience must be supported by letters from employers 
giving the name, address, and title of the employer, and a description of the beneficiary's 
experience. See 8 C.F.R. § 204.5(1)(3)(ii)(A). The record contains a letter from the petitioner 
stating the beneficiary served as a cook in its restaurant, howe·ver this experience was gained 
after the priority date. The evidence in the record does not . establish that the beneficiary 
possessed the required experience set forth on the labor certification by the priority date. 
Therefore, the petitioner has also failed to establish that the beneficiary is qualified for the 

. offered position. · 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains 
entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The petitioner has not met 
this burden. · 

ORDER: The appeal is summarily dismissed. 


