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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and
is now before the Administrative Appeals Office (AAO) on appeal. The decision of the director will
be withdrawn, and the matter will be remanded to the director for further consideration and a new
decision.

The petitioner describes itself as a general contractor. It seeks to employ the beneficiary
permanently in the United States as a stonemason/marble setter. As required by statute, the petition
" is accompanied by an ETA Form 9089, Application for Permanent Employment Certification,
approved by the U.S. Department of Labor (DOL).

The director’s decision denying the petition concludes that the ETA Form 9089 was not valid when
the petition was filed. The director denied the petition accordingly.

Title 20 Code of Federal Regulations § 656.30(b)(1) states:

An approved permanent labor certification granted on or after July 16, 2007 expires if
not filed in support of a Form I-140 petition with the Department of Homeland
security within 180 calendar days of the date the Department of Labor granted the
certification.

The-ETA Form 9089 submitted by the petitioner in this case bears validity dates from “1/20/2009 to
7/19/2009,” therefore by regulation it must have been filed in support of a Form [-140 by July 19,
2009. The U.S. Postal Service tracking information in the record states that the petition arrived at
the Service Center on July 17, 2009, and the status of the package on that day was “Arrival at Unit”
and “Notice Left.” The package was given the status of “Delivered” on July 20, 2009. The Form I-
140 was also stamped as received by the Texas Service Center on July 20, 2009 which fell on a
Monday, therefore it was received on the first working day following the expiration date of Sunday,
July 19, 2009. See definition of “Day” at 8 C.F.R. § 1.2. Therefore, the labor certification was valid
at the date the petition arrived at the Service Center, and the petition was therefore incorrectly
returned to the petitioner. '

The AAO will withdraw the decision and remand the case to the director to adjudicate the merits of the
petition, consider the evidence presented and request any evidence required. Upon receipt of all the
evidence, the director will review the entire record and enter a new decision.

ORDER:  The director’s decision is withdrawn. The petition is remanded to the director for the
issuance of a new decision.



