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DISCUSSION: The Director, Nebraska Service Center, denied the preference visa petition. The
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner is a construction company. It seeks to employ the beneficiary permanently in the
United States as a roofer. As required by statute, the petition is accompanied by a labor certification
application approved by the United States Department of Labor (DOL). On April 11, 2008, the
director determined that the petitioner had filed its petition for a skilled worker pursuant to Section
203(b)(3) of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3), but the Form ETA 750
Application for Alien Employment Certification required only one year of experience in the
proffered position and accordingly did not support the petition. The director, therefore, denied the
Form I-140 petition. On May 28, 2008, the petitioner filed a motion to reopen and reconsider the
director’s denial. On July 30, 2008, the director determined that the petitioner’s motion met the
requirements for filing a motion under 8 C.F.R. § 103.5 but further determined that the petitioner had
not overcome the grounds of the director’s original denial and affirmed the prior denial. The
petitioner then filed an appeal to the director’s determination.

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in
law or fact. The procedural history in this case is documented by the record and incorporated into
the decision. Further elaboration of the procedural history will be made only as necessary.

As set forth in the director’s April 11, 2008 and July 30, 2008 denials, the issue in this case is
whether or not the petitioner has established that the petition requires at least two years of training or
experience such that the beneficiary may be found qualified for classification as a skilled worker.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States. Section 203(b)(3)(A)(iii) of the Act, 8
U.S.C. § 1153(b)(3)(A)(iii), provides for the granting of preference classification to other qualified
immigrants who are capable, at the time of petitioning for classification under this paragraph, of
performing unskilled labor, not of a temporary or seasonal nature, for which qualified workers are not
available in the United States.

Here, the Form 1-140 was filed on January 8, 2007. On Part 2.e. of the Form I-140, the petitioner
indicated that it was filing the petition for a professional or a skilled worker.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence
properly submitted upon appeal." On appeal, counsel states that the petitioner made a typographical

' The submission of additional evidence on appeal is allowed by the instructions to the Form I-

290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). The
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error on Form 1-140 and that the petitioner intended to check Part 2.g. indicating that it was filing the
petition for an unskilled worker. The petitioner states that the director erred in not issuing a Notice
of Intent to Deny (NOID) or a Request for Evidence (RFE) which could have given the petitioner an
opportunity to remedy the alleged error.

The regulation at 8 C.F.R. § 204.5(]) provides in pertinent part:

(4) Differentiating between skilled and other workers. The determination of whether a
worker is a skilled or other worker will be based on the requirements of training
and/or experience placed on the job by the prospective employer, as certified by the
Department of Labor.

In this case, the labor certification indicates that the proffered position requires a high school
education and one year of experience in the proffered position. However, the petitioner requested
the skilled worker classification on the Form 1-140. There is no provision in statute or regulation
that compels United States Citizenship and Immigration Services (USCIS) to readjudicate a petition
under a different visa classification in response to a petitioner’s request to change it, once the
decision has been rendered. A petitioner may not make material changes to a petition in an effort to
make a deficient petition conform to USCIS requirements. See Matter of Izummi, 22 1&N Dec. 169,
176 (Assoc. Comm’r 1988). Further, counsel’s contention on appeal that the director violated
8 C.F.R. § 103.2(b)(8) by failing to request further evidence before denying the petition is incorrect.
The cited regulation requires the director to request additional evidence in instances "where there is
no evidence of ineligibility, and initial evidence or eligibility information is missing." Id. The
director is not required to issue a request for further information in every potentially deniable case.
If the director determines that the initial evidence supports a decision of denial, the cited regulation
does not require solicitation of further documentation. Here, the petition was ineligible for approval
as filed, and, therefore, the director was not required to issue an RFE.

The evidence submitted does not establish that the petition requires at least two years of training or
experience such that the beneficiary may be found qualified for classification as a skilled worker.

Beyond the decision of the director,” on October 18, 2011 the AAO issued a Notice of Derogatory
Information (NDI) noting that the records of Illinois Secretary of State (official website —
http://www.ilsos.gov/corporatellc/) (accessed March 22, 2012) showed that the petitioner had
voluntarily dissolved on May 16, 2008. The AAO informed the petitioner that if the petitioner were

record in the instant case provides no reason to preclude consideration of any of the documents
newly submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988).

> An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D.
Cal. 2001), affd. 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir.
2004).
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no longer an active business, the petition had become moot and the appeal would be dismissed as
moot. On November 15, 2011, counsel for the petitioner responded to the NDI stating that
“unbeknownst to the counsel of record, the petitioner temporarily suspended its business activity
between May 16, 2008 and January 6, 2010.” Counsel submitted a print out from the lllinois
Secretary of State showing that the petitioner was re-incorporated on January 6, 2010 under its
previous nameh Counsel also submitted, on appeal, copies of the
petitioner’s federal tax returns for 2008 and 2010. No tax return or evidence of continued business

was submitted for 2009. The 2008 return reflects total gross receipts that are only a little more than
the total proffered wage, and shows no salaries paid.

In this instance, counsel for the petitioner admitted that the petitioner ceased doing business between
May 16, 2008 and January 6, 2010. Thus, the petitioner did not have an active business during that
time frame in which to employ the beneficiary. The petitioner must establish that its job offer to the
beneficiary is a realistic one. Because the filing of an ETA 750 labor certification application
establishes a priority date for any immigrant petition later based on the ETA 750, the petitioner must
establish that the job offer was realistic as of the priority date and that the offer remained realistic for
each year thereafter, until the beneficiary obtains lawful permanent residence. Under 20 C.F.R. §§
626.20(c)(8) and 656.3, the petitioner has the burden when asked to show that a valid employment
relationship exists, that a bona fide job opportunity is available to U.S. workers. See Matter of
Amger Corp., 87-INA-545 (BALCA 1987). Where there was no active business, no legitimate job
offer existed, and the request that a foreign worker be allowed to fill the position listed in the petition
had become moot.” Based on the gap in business of over a year, the AAO cannot conclude that the
job offer was a continuous, realistic bona fide job offer for full-time employment from the priority
date onward.

Beyond the decision of the director, the petitioner has also failed to establish its ability to pay the
proffered wage. The petitioner must demonstrate its continuing ability to pay the proffered wage
from the priority date and continuing until the beneficiary obtains lawful permanent residence.
8 C.F.R. § 204.5(g)(2). Evidence of ability to pay “shall be in the form of copies of annual reports,
federal tax returns, or audited financial statements.” /Id.

Here, the Form ETA 750 was accepted on April 27, 2001. The proffered wage as stated on the Form
ETA 750 is $33,197 per year. The Form ETA 750 states that the position requires one year of
experience in the proffered position and a high school education. On the petition, the petitioner
claimed to have been established on November 28, 2001, to have a gross annual income of $444,409
and to currently employ one worker.

The regulation at 8§ C.F.R. § 204.5(g)(2) states in pertinent part:

? Additionally, even if the appeal could be otherwise sustained, the petition’s approval would be
subject to automatic revocation pursuant to 8 C.F.R. § 205.1(a)(iii)(D) which sets forth that an
approval is subject to automatic revocation without notice upon termination of the employer’s
business in an employment-based preference case.
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Ability of prospective employer to pay wage. Any petition filed by or for an
employment-based immigrant which requires an offer of employment must be
accompanied by evidence that the prospective United States employer has the ability
to pay the proffered wage. The petitioner must demonstrate this ability at the time the
priority date is established and continuing until the beneficiary obtains lawful
permanent residence. Evidence of this ability shall be either in the form of copies of
annual reports, federal tax returns, or audited financial statements.

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of
an ETA 750 labor certification application establishes a priority date for any immigrant petition later
based on the ETA 750, the petitioner must establish that the job offer was realistic as of the priority date
and that the offer remained realistic for each year thereafter, until the beneficiary obtains lawful
permanent residence. The petitioner’s ability to pay the proffered wage is an essential element in
evaluating whether a job offer is realistic. See Matter of Great Wall, 16 1&N Dec. 142 (Acting Reg.
Comm. 1977); see also 8 C.F.R. § 204.5(g)(2). In evaluating whether a job offer is realistic, United
States Citizenship and Immigration Services (USCIS) requires the petitioner to demonstrate financial
resources sufficient to pay the beneficiary’s proftered wages, although the totality of the circumstances
affecting the petitioning business will be considered if the evidence warrants such consideration. See
Matter of Sonegawa, 12 1&N Dec. 612 (Reg. Comm. 1967).

The record before the director closed on April 11, 2008 with the issuance of the director’s decision
denying the petition. As of that date, the petitioner’s 2007 federal income tax return was the most
recent return available. However, the record contains only partial copies of the petitioner’s tax
returns for years 2001 through 2005. None of those tax returns show sufficient net income to pay
the proffered wage. The petitioner did not submit Schedule L of any of its returns. Thus, the
petitioner’s net current assets cannot be determined and the ability to pay the proffered wage may
not be determined on that basis.” The petitioner did not submit its tax returns for 2006 or 2007. The
petitioner’s failure to provide complete annual reports, federal tax returns, or audited financial
statements for each year from the priority date is sufficient cause to dismiss this appeal.

On appeal, the petitioner submitted copies of its tax returns for 2008 and 2010. The petitioner did
not submit a copy of its 2009 tax return. Those tax returns, however, are for a separate entit
The record does not establish thati
or a successor-in-interest to, the petitioner
A labor certification is only valid for the
particular job opportunity stated on the application form. 20 C.F.R. § 656.30(c). If the petitioner is

* In the instant case, the petitioner claims to employ one employee. Its tax returns, however, do not
show salaries paid to any employees. Assessing the totality of the circumstances in this individual
case, based on the lack of evidence in some years, partial tax returns in others, no salaries reflected
on its tax returns, and gap in business operations, it is concluded that the petitioner has not
established that it had the continuing ability to pay the proffered wage. See Matter of Sonegawa, 12
I&N Dec. 612 (Reg’l Comm’r 1967).
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a different entity than the labor certification employer, then it must establish that it is a successor-in-
interest to that entity. See Matter of Dial Auto Repair Shop, Inc., 19 1&N Dec. 481 (Comm. 1986).

A petitioner may establish a valid successor relationship for immigration purposes if it satisfies three
conditions. First, the successor must fully describe and document the transaction transferring ownership
of all, or a relevant part of, the predecessor. Second, the successor must demonstrate that the job
opportunity is the same as originally offered on the labor certification. Third, the successor must prove
by a preponderance of the evidence that it is eligible for the immigrant visa in all respects.

The evidence in the record does not satisfy all three conditions described above because it does not fully
describe and document the transaction transferring ownership of the predecessor, it does not
demonstrate that the job opportunity will be the same as originally offered and it does not demonstrate
that the claimed successor is eligible for the immigrant visa in all respects, including whether it and the
predecessor possessed the ability to pay the proffered wage for the relevant periods. Accordingly, the
petition must also be denied because the petitioner has failed to establish that it is a successor-in-interest
to the employer that filed the labor certification.

Finally, the petitioner has also not established that the beneficiary is qualified for the offered
position. The petitioner must establish that the beneficiary possessed all the education, training, and
experience specified on the labor certification as of the priority date. 8 C.F.R. § 103.2(b)(1), (12).
See Matter of Wing’s Tea House, 16 1&N Dec. 158, 159 (Acting Reg. Comm. 1977); see also Matter
of Katigbak, 14 I&N Dec. 45, 49 (Reg. Comm. 1971). In evaluating the beneficiary’s qualifications,
USCIS must look to the job offer portion of the labor certification to determine the required
qualifications for the position. USCIS may not ignore a term of the labor certification, nor may it
impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 1&N Dec. 401,
406 (Comm. 1986). See also, Madany v. Smith, 696 F.2d 1008 (D.C. Cir. 1983); K.R.K. Irvine, Inc.
v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of Massachusetts, Inc. v.
Coomey, 661 F.2d 1 (1* Cir. 1981).

In the instant case, the labor certification states that the offered position requires a high school
education and one year of experience in the proffered position. On the labor certification, the
beneficiary claims to qualify for the offered position based on experience as a roofer with

from March 1998 through April 22, 2001 (the date the labor certification was

signed by the beneficiary), and from employment as a roofer with_

company) from March 1993 through March 1998.

The beneficiary’s claimed qualifying experience must be supported by letters from employers giving
the name, address, and title of the employer, and a description of the beneficiary’s experience. See 8
C.F.R. § 204.5(1)(3)(ii)(A). The petitioner submitted an experience letter from a
which states that the beneficiary was employed by that
organization as a full-time roofer from June 23, 1984 through August 21, 1990. Experience with
that company, however, is not listed on the Form ETA 750. In Matter of Leung, 16 1&N Dec. 2530
(BIA 1976), the Board’s dicta notes that the beneficiary’s experience, without such fact certified by
DOL on the beneficiary’s Form ETA 750B, lessens the credibility of the evidence and facts asserted.
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The experience letter, absent other independent objective evidence to establish this employment,
does not establish that the beneficiary has one year of experience in the proffered position as
required by the labor certification.

Accordingly, the petition will be denied for the above stated reasons, with each considered as an
independent and alternative basis for denial. In visa petition proceedings, the burden of proving
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed.



